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ITH the huge purchase of war 

bonds, the record level of sav- 
ings by individuals, and the tremen- 
dous expansion in bank deposits, mil- 
lions of persons believe they have 
more ‘“‘wealth” because they have 
more dollars than before the war. 
Since it is certain that further large 
purchases of war bonds will be made 
and additional deposits will be ac- 
cumulated by individuals, this paper 
“wealth” will be increased still 
further. The U. S. Department of 
Commerce estimates that liquid sav- 
ings of individuals and business in- 
creased $50 billion during 1941 and 
1942 and will reach $100 billion by 
Jan. 1, 1944. However, there has been 
no corresponding increase in real 
wealth—actual goods—behind these 
paper claims nor a corresponding in- 
crease of plant to produce the income 
to service and repay these claims. 
While the productive plant of the 
country has been .expanded, the in- 
crease in paper claims to wealth has 
increased several times as fast and 
now that the major part of the ex- 
pansion in war plants has been com- 
pleted, further increases in debt will 
not have even this backing of poten- 
tially productive plant. The basic 
delusion that the country as a whole 
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will be “richer” after this war de- 
mands correction, in light of the pro- 
digious waste and destruction which 
is occurring. By this token, the less 
we finance through taxation and the 
more we finance through the sale of 
bonds, the “richer” we can become. 
This just does not make sense. 


In one way or another these paper 
claims or monetary representations of 
wealth will be reduced in value. This 
may be done by: repudiation of all or a 
part of the debt, a capital levy, or a high- 
er price level. Theoretically, there is an- 
other way to handle the problem—by hav- 
ing a heavy tax load so that a large bud- 
getary surplus is accumulated and repay- 
ment (liquidation) of a large part of the 
debt becomes possible. In effect, if the 
tax load were heavy enough, the govern- 
ment would be “confiscating” part of the 
“wealth” of taxpayers’ who are also bond- 
holders, and effecting a transfer of wealth 
from those who pay more in taxes than 
they receive in repayments to those who 
will receive more on balance. But a bud- 
getary surplus of the magnitude required 
does not seem very probable; a continued 
deficit under the impact of post-war 
spending plans seems more likely—es- 
pecially during the early post-war years. 
It is unthinkable that this debt should 
be repudiated. Moreover, repudiation is 
unnecessary since the debt can be paid 
off by printing paper money—although 
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this would be highly undesirable and 
ruinous to the political party doing so as 
well as to business. Similarly, it is unlike- 
ly that a capital levy would be introduced 
because of constitutional barriers and be- 
cause of the adverse effect such a measure 
would have upon new investments at a 
time when they would be required on a 
large scale. 


The probable alternative, therefore, is 
a relatively higher price level. In effect, 
we would have a delayed price inflation 
with part of the price rise taking place 
after the war. The degree of this post- 
war price inflation will depend upon sev- 
eral factors, the more important of which 
will be: the level of post-war production, 
the extent to which people try to spend 
their accumulated funds and redeem their 
war bonds, the level of post-war taxes, 
the rapidity of technological progress, 
and the source of funds used to pay off 
on bonds that are cashed in. Thus, if 
there is a large volume of production far 
exceeding pre-war totals, this extra pur- 
chasing power will be spread over more 
goods and hence there will be less pres- 
sure for price rises. Similarly, if the 
public attempts to utilize $25 billions of 
its deposits or investments annually to 
buy goods, the impact will be different 
than if they try to convert $10 or $40 
billions. But regardless of which of 
these situations occur, a substantial pres- 
sure for price increases will develop. 
Moreover, to the extent that there is a 
large outpouring of public funds for pub- 
lic works or for relief it seems probable 
that the funds will have to be obtained 
from the banks to a large extent. And 
public assistance funds will themselves 
largely add to the inflationary pressures. 


Of considerable importance will be the 
source from which the government ob- 
tains the funds to redeem bonds tendered 
to it. If these funds are obtained from 
other individuals, there will be no net ad- 
dition to the purchasing power available 
to bid for goods and hence no significant 
pressure will be exerted for higher prices 
as the result of the redemption of bonds. 
If, on the other hand, the redemption is 
met by sale of securities to the commer- 
cial banks, there will be pressure for 
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higher prices because the goods-money 
relationship will have been distorted. 
Even if there is no inflationary pressure 
from the redemption of bonds, there still 
remains the billions of dollars of depos- 
its created during the war. Many per- 
sons will have deposits which have be- 
come inactive because of the reduced 
supply of goods, price control, and ration- 
ing. These billions will be available for 
expenditure unless they are taken away 
by a heavy tax program which makes 
possible a balanced budget and a reduc- 
tion in bank holdings of government se- 
curities. Finally, this inflation may be 
obscured in part, by technological pro- 
gress and: economies of production or 
distribution of goods. In this event, as 
was the case during the ’20s, the price 
inflation may be reflected in the failure 
of prices to decline in line with lower 
real costs. 

It will be difficult, if not impossible, to 
avoid these consequences regardless of 
what steps are taken or what measures of 
control are imposed, in the post par pe- 
riod, unless appropriate steps are taken 
now. If, despite the unifying influence 
of war, there have been great difficulties 
in battling inflation, how much greater 
will these difficulties be under peace-time 
conditions? The best we can hope to do 
at this stage is to adopt measures which 
would modify the rate of growth of these 
paper claims to wealth. Two measures 
may be suggested: 


1. Financing the war to a larger ex- 
tent by proper taxes, thus limiting fur- 
ther accumulations of purchasing power 
by individuals, and 

2. The sale of war savings bonds re- 
deemable only on two or three dates; for 
example, at the end of five years and ten 
years, instead of upon demand as at pres- 
ent (or redeemable only at a sharp dis- 
count). 


But these measures will ameliorate 
rather than eliminate the problem. There 
has, it is true, been a net transfer 
(through taxes, wages and prices) from 
some groups to others; but we cannot end 
a war in which there has been the largest 
destruction of real wealth in the history 
of the world with the public generally 
“richer” than ever before. 
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It has been suggested that to prevent 
increased supplies of monetary purchas- 
ing power from being dangerously infla- 
tionary in the post-war period, curbs will 
have to be continued on the use of that 
purchasing power, through rationing, 
price control, taxation, and by the post- 
war sales of bonds by the Government to 
the investing public for the purpose of 
retiring bonds sold to commercial banks 
during the war. They can also be kept 
from being dangerously inflationary if 
the actual production of wealth in the 
form of goods and services is at an in- 
creasingly high level after the war. How- 
ever, the continuation of price control 
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and rationing, with the restrictions in- 
volved, are unlikely to find popular favor 
beyond a short transition period. More- 
over, whether we will have high post-war 
employment and high production will de- 
pend upon many things, among them be- 
ing our foreign trade policy, successful 
planning by business and Government, 
cooperation between labor and manage- 
ment and the elimination or substantial 
reduction of those taxes—excess profits 
taxes and high surtaxes—which tend to 
penalize investment and business enter- 
prise and thus take away from private 
enterprise the incentive needed to main- 
tain a high level of production. 


WHY THE FOOD CRISIS? 


ETWEEN complete or spasmodic ab- 

sence of basic food products from 
the retailers’ shelves—coinciding with 
shortage of any substitutes for them— 
announcements of record production or 
assurances of adequate supplies, ration 
coupons that are not honored, prices 
seemingly unrelated to ceilings, and gen- 
eral uncertainty, the American people are 
beginning to get vastly annoyed. There 
is a feeling that they are being taken 
over the bumps by bureau bungling. Be- 
cause it strikes at every stomach, the 
handling of the food supply will also 
probably be the most important political 
factor in the coming year. It would have 
become an inescapable test of the theor- 
ists and legalists as administrators had 
not experienced men like Marvin Jones, 
Chester Bowles and Roy Hendrickson 
come to the fore. Even so, much damage 
has been done already and it is desirable 
that the public know where they stand 
and what has created the chaotic condi- 
tions, if their patriotic cooperation is to 
be assured. 


We are advised that over-all food pro- 
duction this year will be 5% over 1942, 
the sixth consecutive year’s increase, but 
this varies widely in different products 
and is mainly attributable to the increase 
in livestock production. Stocks of food 
are generally down, some drastically, as 
noted in the accompanying chart. While 


three-fourths of total production is allo- 
cated for home consumption, the demands 
for foreign shipment vary greatly, and 
are increasing. Civilians will get consid- 
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erably less canned fruits (about 40% less 
than prewar average), fats and oils, but- 
ter, cheese, condensed milk, processed 
vegetables, but somewhat more meat (es- 
pecially pork), potatoes, cereals, beans 
(particularly soya) and possibly chicken 
are on the prospect list. 

Many elements enter between produc- 
tion and civilian supply. Our armed 
forces require more than average per 
capita nutrition, especially of dairy pro- 
ducts, canned fruits and vegetables and 
meats. Lend-lease continues to take large 
quantities. More and more exports will 
be required as we extend our occupation 
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of conquered countries. And millions at 
home—mainly war workers—are buying 
in greater quantity and variety than ever 
before. Early German successes cut off 
the Allies from much of their supply 
sources, and manpower and shipping 
shortages magnified the food shortages. 
Parity prices, rationing and price con- 
trols which have resulted in maldistribu- 
tion of supplies within the country and 
between different products, and manpow- 
er difficulties, not eased by industrial 
wage policies draining farm labor, have 
brought further dislocations. 

Price ceiling differences have been 
cited as a major cause of unequal dis- 
tribution between various sections of the 
country, of diversion of livestock from 
federally-inspected plants and, of even 
more importance, of creating black mar- 
kets, where the pinch between feed and 
meat prices, or processing and retail 
prices, does not permit survival of the 
producer on one hand and the retailer on 
the other. Parity prices, according to the 
recent O. E. W. committee report, main- 
tain relationships between various com- 
modities not representative of their nu- 
tritive value, the war need for them or 


WAR “AS 


ERHAPS it is the 3,000 miles of 

ocean, which separate the United 
States from the .battlefronts and have 
protected us from the bombing and in- 
vasion of our homes, that account for a 
too apparent indolence and attitude of 
personal detachment from the urgency 
for day and night, all-out effort. To 
many it seems like a drama in some thea- 
tre at which they are but spectators, a 
sense of remoteness that even publica- 
tion of casualty lists has failed to dispel. 
There has been the further complaint 
that some who are enjoying excessive in- 
comes due to war work are not too anx- 
ious to see this condition end. Surely 
this is not typical of the great majority 
of Americans, yet in some measure there 
is evidence of mental adjustment to war 
as a normal course of life, with fear of 
the problems of readjustment to peace as- 
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the costs of their production. Such un- 
coordinated policies abetted by black mar- 
kets made rationing an often ineffective 
and empty gesture, which according to 
Dr. Myers, former chairman of the 
F.C.A., results in considerable measure 
from “over-emphasis on government 
price control as the principal means of 
controlling inflation.” 


As this magazine has urged from the 
beginning, artificial devices to control 
widespread forces after they have been 
generated is beset with dangers; the 
need is still for a control or immobiliza- 
tion of the causes of excess purchasing 
power at the sources. We are not going 
to eat as well in the coming months, but 
there should be a healthful sufficiency if 
the distribution can be better equalized, 
and if we avoid the waste of 380 pounds 
a person a year which War Foods Ad- 
ministrator Jones points out would sup- 
ply a large part of our commitments to 
both the armed forces and lend-lease. The 
food administration would do a real ser- 
vice if they tell the public the facts. Only 
on that basis can they expect true co- 
operation. 


USUAL” 


cending as fear of military defeat dis- 
appears. 

On the home front, too, the civilian 
is beset by a host of difficulties and con- 
fusions which distract him from single- 
minded, purposeful war efforts. Urged 
to put in maximum hours at the muni- 
tions plant, he is unable to get gas to 
drive to work if no public conveyance is 
available; willing to comply with food 
rationing, he gets his coupons but his 
wife shops for hours without finding the 
products; or pressed to step up his fac- 
tory’s production, he is charged with 
“speed-up” efforts and his good workers 
are kept in low gear by regulations or 
overseers. 

Given a chance, the average American 
is second to none for patriotism, ability 
and ingenuity, but quickly reaches the 
“whatthehell” stage when involved in 
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red tape, black markets and pink re- 
forms. For years we have lived under a 
paternalistic administration, and many 
learned to let others do for them. We 
are now paying the price for that irre- 
sponsibility. Promises have so often 
taken the place of performance that we 
tend to confuse words for deeds and re- 
lax when we hear predictions that the 
war will be over in a matter of months. 
Thanks to our fine men in the armed 
forces and to the industries (manage- 
ment and workers) that have supplied 
them and our Allies with the greatest 
armament in the world, we are winning 
the war abroad. But whether we let it 
drag on with needless loss of life, and 
insupportable burden of debt, depends on 
both our individual example and the ex- 
ample of our government in putting na- 
tional service above private or political 
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gain, for we all keep our eye on our 
neighbor and on our leaders. 


Yet profit has not yet been removed 
from war when workers as a group have 
gained 80% greater incomes since 1939, 
productivity has not been encouraged 
when we proscribe incentive by union 
regulations or political muddling, and 
fears of personal discomfort or pecun- 
iary disadvantage are coddled by aspiring 
bureaucrats. We can fight only one war 
at a time, and as this war enters its fifth 
year, there are only two major obliga- 
tions on every civilian: to back the boys 
at the front with every ounce of effort, 
and in the course of doing so make all 
possible preparation to assure them a 
good job to come home to soon. Our own 
private ambitions must be kept in sus- 
pense if we are not to have war as usual. 


LARGER CIVILIAN SUPPLIES? 


HERE is increasing evidence that 
we may soon be reaching the peak 
of production for many war products, 
with the consequent opportunity to in- 
crease somewhat supplies available for 
civilians. One interesting item is the re- 
lease during the past month of 125,000 
tons of carbon steel to make hot water 
heaters, bed springs, stoves, pins, needles 
and fasteners. Other items include the 
decision by the Army to defer the deliv- 
eries of three cotton cloths which were 
scheduled for the fourth quarter and to 
cut the 1944 purchases of these items by 
50%, and the application to the WPB 
by Rubber Director Jeffers to expand the 
production of tires for essential civilian 
use to 30 million tires next year as com- 
pared with only 5 million this year. Some 
imports, e.g. coffee, sugar, tea, cocoa, 
bananas, have increased substantially the 
first six months of this year over last. 
These are relatively small items in our 
total economy but they do indicate the 
possibility of some improvement in 
civilian supplies. Such a development 
was to be expected. Our initial task was 
to build up adequate supplies to equip 
our men and establish the reserves re- 


quired for conceivable eventualities. The 
attainment of these projects called for a 
prodigious production as quickly as pos- 
sible because of the huge army we have 
developed and the long lead of the Axis 
powers in the production and accumula- 
tion of supplies. But, once the necessary 
complement of ships, clothing, trucks, 
anti-aircraft guns, tanks, field artillery, 
etc. is achieved, the main source of de- 
mand will be for replacement and repairs 
and for the production of improved 
weapons. 


Production to meet these latter de- 
mands is bound to be smaller than that 
required initially. It is in this situation 
that we find the explanation for the re- 
cent reports of the cancellation and re- 
duction of orders for some items. It 
seems probable that with the passage of 
time orders for additional products will 
be reduced and additional contracts will 
be cancelled. That the Army is aware 
of this potentiality is indicated by its 
announcement of the terms of settlement 
for contracts which are terminated. In 
the early days of our war effort it was 
frequently suggested that because Ger- 
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many devoted 50 to 60% of its output to 
the war effort we could and _ should 
do the same. Now that we are overcom- 
ing our initial deficiencies for many 
armaments, it may become possible to 
meet all our needs even though a some- 
what smaller percentage of the national 
income is devoted to the war. This is 


true because our capacity to produce, 
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even excluding that of our British and 
Russian allies, far exceeds that of the 
Axis powers and conquered countries. Of 
course, the first and most important test 
continues to be, what do we need to win 
the war? But there is a glimmer of light; 
it is finally recognized that there is also 
an essential civilian economy to be main- 
tained. 


LABOR POLICY STIFFENS 


FTER many months of procrastina- 

tion, the administration’s attitude 
toward labor is finally stiffening. The 
coddling of labor is reflected in the in- 
crease of more than 80% in weekly wages 
of workers in manufacturing concerns as 
compared with a rise of 27% in the cost 
of living since August 1939. Despite this 
tremendous improvement in the real in- 
come of labor, concessions have continued 
to be made. Part of the increase in in- 
come was due—and properly so—to long- 
er hours of work, bonus payments and 
shifts to higher paying jobs, but about 
half was due to higher hourly wage rates. 
A good part of this increase has been 
granted because of strikes or threats to 
strike, since labor has been immune to 
sanctions, while corporations have been 
subject to a host of regulatory powers 
and recapture of income by tax and rene- 
gotiation. 


However, recent developments indicate 
a firmer stand is being taken. Under the 
Smith-Connally War Labor Disputes Act, 
penalties may be imposed upon labor lead- 
ers who incite strikes and action has al- 
ready been taken in connection with 27 
United Mine workers. The President has 
further ordered the War Labor Board to 
“withhold from the (striking) union (by 
escrow in the case of checked-off funds) 
the benefits, privileges, or rights accru- 
ing to it under the agreement or proposed 
agreement with the employer,” while 
striking workers will lose their deferred 
status under the draft. 
against the union is still mild since the 
funds collected are returned to it as soon 
as the strike is settled. 


The penalty. 


Of much greater importance was the 
refusal of the W.L.B. to grant the C.1I.0. 
United Automobile Workers of the 
Chrysler plant a maintenance of mem- 
bership and dues check-off contract to 
punish them for wartime strikes. It is 
significant that the labor members of the 
W.L.B. joined with the public and indus- 
try members in voting against the grant- 
ing of these security clauses. It would 
be a major sanction if the W.L.B., in ad- 
dition to refusing the inclusion of these 
security provisions where they do not 
prevail, could also take them away from 
unions already possessing them as a pen- 
alty for strikes. Duly elected govern- 
ment, not unions or corporations, must 
be accepted as the arbiters if we are to 
have any real law and order. Finally, 
the W.L.B. refused to approve the agree- 
ment between the United Mine Workers 
and the Illinois Coal Operators Associa- 
tion for an average $1.25 per day portal 
to portal pay allowance on the ground 
that it is a disguised wage increase. 


While these developments are salutary, 
unless a firm attitude is continued 
against further increases in wage rates, 
it seems certain that the “line” cannot be 
held under the triple impact of higher 
wage costs, increasing purchasing power 
in the hands of the workers, and the de- 
mands of farmers for compensating in- 
creases in farm prices. In the absence 
of restraints on wages, there will be a 
sharp inflationary price rise which would 
wipe out the increased real income at- 
tained by labor in the past few years. 
Therefore, labor too, stands to gain from 
a program to stabilize wage rates. 
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THE GUARANTY OF RE-EMPLOYMENT 


T makes a nice sound in the mouth to 

promise jobs back to those who leave 
their usual employment for war work or 
the fighting front, but the sure day of 
reckoning demands more than promise. 
True, many of those now employed reg- 
ularly for the first time, and many en- 
joying the windfall of sudden wage riches 
are little concerned, depending on Uncle 
Sam to take care of them by some form 
of social security or relief after the war. 
These, however, are not the deserving 
members of our society; to them we owe 
no debt of post-war opportunity. It is 
the others, the real soldiers of the Forces 
and the workshops who need protection 
against guarantees beyond our capacity 
to fulfill. 

Yet there is already evidence of over- 
generosity with our I.0.U.’s as in con- 
nection with the proposed labor draft. It 
is being suggested that guaranty of jobs 


back be given to those who leave their 
present employment for work in “essen- 
tial” occupations. The selective service 
principle, as thus applied to labor, would 
often jeopardize those returning from 
the armed forces, where they originally 
held the same jobs. Labor turnover has 
been exceptionally high in recent months, 
and many a business or plant has had to 
replace draftees several times over. Ob- 
viously, firms cannot undertake guaranty 
of reemployment to more than the orig- 
inal incumbent, and then only where he 
has gone into military service. Change 
of employment is another matter. The 
problem of facilitating transfer from 
non-essential to war-necessary employ- 
ment, to make up the 2,600,000 labor 
shortage cited by W.M.C. chairman * 
McNutt, requires every possible protec- 
tion and aid, but this cannot come from 
over-all imposition of job guarantees by 
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the “non-essental” employers who may 
themselves be forced out of business or 
severely affected by this and other prior- 
ity disadvantages. 


BACK THE ATTACK 


HE Third War Loan is the most am- 

bitious drive undertaken by the 
Treasury to date. The goal of $15 bil- 
lion from non-banking sources is 10% 
greater than the amount obtained ($13.5 
billion) in the April-May drive and al- 
most double that in the First War Loan 
last December. The government is spend- 
ing $106 billion in the current fiscal year 
and expects to collect only $38 billion in 
taxes; the balance must be obtained to a 
major extent from our current incomes if 
a disastrous inflationary price rise is to 
be avoided. If we don’t buy war bonds 
with our earnings, they will be dissipated 
through price rises. 

Institutional investors played a major 
role in putting the Second War Loan well 
over the top and will undoubtedly match 
that fine performance. But institutional 
purchases are not enough; it is the cur- 
rent income which needs to be diverted 
from pressing against the smaller store 
of goods available. Each individual 
must dig still deeper to make this the 
greatest war loan in the history of the 
world. We owe it to our fighting men 
and to ourselves to put this drive across. 
Let’s all back the attack and open our 
own second front for victory. 


War Fund Campaign 


The National War Fund, organized at 
the request of President Roosevelt’s War 
Relief Control Board and with his full ap- 
proval, will put on a drive from October 1 
to December 1 to raise funds for war-re- 
lated agencies for United Nations, Military, 
and Home Front relief. Its purpose is to 
distribute adequate funds to meet the rea- 
sonable requirements of all approved war- 
related appeals in cooperation with 6,000 
local united campaigns throughout the 
country. In this way, it will be possible 
to contribute to all war relief and service 
organizations at one time, in one lump sum 
—except the American Red Cross. 
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DIGEST SECTION 


Highlights of news and discussion on current economic 
topics from leading publications, addresses and reports. 


TAX OUTLOOK DURING AND AFTER THE WAR 


RALPH R. NEUHOFF 
Lecturer on Taxation, Washington University School of Law, St. Louis 


Digested from Credit and Financial Management, July 1943 


T seems reasonable to expect the fol- 
lowing developments while the war 
lasts: 


1. A high level of output of war goods 
and consumers’ goods, the propor- 
tion of war goods as against con- 
sumers’ goods increasing. 


. A high national income, measured 
in dollars, steadily increasing. 


. Ever increasing government debt 
with only moderate stiffening of in- 
terest rates. 


. The government debt will be intern- 
ally owned. 


Given the foregoing conditions, income 
and excess profits taxes, and estate and 
gift taxes will be increasingly effective in 
terms of dollars, because as incomes get 
higher, the graduated income taxes and 
the excess profits taxes take a larger and 
larger percentage of the whole income. 


There has been criticism that too much 
of the government expenditures has been 
raised by borrowing and too little by taxa- 
tion but it would appear that the present 
proportion of 2/5ths from taxes and 3/5ths 
from borrowing is still manageable. 


Tax Outlook for War Period 


It is not likely that corporate excess 
profits tax rates will be further increased, 
for the reason that they are already at the 
point of diminishing returns. 

It is unlikely that the higher brackets of 
individual incomes taxes will be increased. 
Any increase would have to occur in the 
lower and middle income group. “Dimin- 
ishing returns” applies here also but to a 
lesser degree. 


The customary methods whereby indi- 
viduals cut down their personal incomes 
are gifts of property to others, investment 
in tax free securities and refraining from 
business ventures wherein a profit may be | 
expected. All of these tend to have more 
or less permanent adverse effects on future 
income of the taxpayer. Once a taxpayer 
becomes convinced, however, that in his 
particular case the high tax rate is 
“chronic,” the discouraging effect of high 
income taxes will begin to take its toll. 

There has been some tendency of tax- 
payers in the high brackets to make invest- 
ments in capital assets which do not yield 
any annual income but are expected to in- 
crease in value, so that the return is not 
reflected in current reportable income but 
rather in an increment which can be pro- 
tected from tax as long as it is not cashed 
in by a sale. Even when it is realized by 
a sale, if the asset was held for six months, 
the “capital gains” provision of the Inter- 
nal Revenue Code will put a ceiling on the 
income tax of 25% of the profit. 

Estate taxes may be increased to some 
extent but even a small increase in estate 
tax rates operates unfairly because the 
“take” of an estate tax ought not to depend 
on the particular taxable year in which a 
person dies. Fairness can only be preserved 
by uniformity of rates over long periods of 
time although expediency has dictated some 
increase in recent years and may cause 
further increases as the search for addi- 
tional sources of revenue becomes more in- 
tense. 


New Taxes 


Compulsory savings, already inaugurated 
under the Victory Tax, will probably be 
extended further as the war progresses. 
Any inequity in application of a forced loan 
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will be borne with greater equanimity than 
inequity of taxes. 


New sources of taxation in general are 
not expected to be used. It causes con- 
fusion to tax new objects, and no new ones 
are available which promise to be very 
productive. There are two possible excep- 
tions: (a) the sales tax, and (b) a spend- 
ings tax. It is doubtful whether the fight 
against inflation is progressing satisfactor- 
ily. Therefore, because of its direct effect 
on inflation, a spendings tax may be en- 
acted, Such a tax can be graduated up- 
wards and act as a supplementary ration- 
ing control. If the war is prolonged such 
a tax will probably be adopted. 


Post-War Taxation 


Making the assumption that the war will 
terminate by our victory and that, by the 
time we have won it, the damage to our 
economic fabric will not have been of a 
new kind, i. e., it will differ simply in de- 
gree from the kind of effect on our economy 
that we are now experiencing, then the 
following are within the range of possibil- 
ity, if indeed they are not to be regarded 
as definite probabilities. 


1. There will be a tremendous disloca- 
tion of employment resulting in a drastic 
cut in public buying power at least tempor- 
arily. 


2. Some form of revaluation may be 
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adopted to ease the burden of the public 
debt. 


3. Public works will no doubt be util- 
ized to the extent deemed expedient. 


4. Social Benefit programs will be util- 
ized to cushion the shock. These will re- 
quire large funds to be raised by taxation. 


5. There will no doubt be an immediate 
great reduction in the tax burden, as a 
means of combatting deflation. Corporate 
excess profits taxes will probably be abol- 
ished, or greatly reduced, at once. Corpor- 
ate income taxes will also be probably 
greatly reduced, for the reason that it will 
be necessary to stimulate trade and encour- 
age new ventures which the present high 
corporate tax rate tends to discourage. 


This reduction may well take the form of 
incentive taxation. For example, corpor- 
ations would be granted a reduction in in- 
come taxes for increasing employment of 
labor or for purchase of capital goods, or 
for investment in new plant buildings. 


In the field of individual income taxes 
the present tendency to increase the taxes 
on the poor will probably be promptly re- 
versed, but high taxes on the wealthy will 
no doubt linger a long time. 


Estate taxes will probably not be af- 
fected much by the coming of peace, prin- 
cipally for the reason that they have not 
been increased proportionately as much as 
other taxes. 
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CANADIAN SUBSIDY POLICY AND PRICE CONTROL 


JULES BACKMAN 
New York University 


Summary of a Brookings Institution pamphlet 


HE major aspects of the Canadian pro- 
gram to‘combat inflation may be sum- 
marized as follows: 

1. The anti-inflation program has been 
comprehensive and related controls have 
been effectively integrated. 

2. A fiscal policy designed to meet half 
the cost of the war through taxation and 
most of the remainder from the sale of 
war bonds to the public and institutional 
investors has helped to keep inflationary 
influences within controllable limits. 


3. Wages have been frozen and tied to 
the cost of living index. The stability of 
this index has made it possible to keep 
wages relatively stable and this in turn 
has reduced the pressure on prices which 
would accompany rising wage costs. 


4. Although practically all prices were 
frozen initially, some modifications have 
been made as experience indicated their 
necessity. These adjustments have not 
been very extensive and hence have not in- 
fluenced the cost of living significantly. The 
major emphasis has been upon holding the 
line, and this policy has been carried out 
firmly and steadily. 

5. All controls (except rationing) over 
a designated product at a given stage of 
production or distribution are handled 
through one administrator, to prevent con- 
flicting actions. In line with this policy, 
officials in other agencies have been desig- 
nated to control the prices of products un- 
der their jurisdiction, although their actions 
concerning price must be approved by the 
Prices Board. Different administrators 
control a product at the production, whole- 
sale, and retail levels. 

6. Business has had a major share in 
the determination of the methods of price 
control. This has contributed to the formu- 
lation of workable regulations and has led 
to good co-operation from business. 

7. Wherever possible, complicated regu- 
lations have been avoided. The emphasis 
has been upon simplicity and public under- 
standing. Major policies have been ex- 
plained to the public in simple language by 
key government officials. The Canadians 
have been very slow to adopt any measure 


about whose workability they were in any 
doubt. 

8. Housewives have acted as volunteer 
price checkers and have aided considerably 
in the enforcement of the general price 
ceiling. 

9. Despite the freezing of prices and 
wages, unit costs have risen because of dis- 
ruptions to transportation, greater labor 
turnover, dilution of labor skills, higher 
shipping costs, reductions in the volume of 
output and sales, and the use of substitute 
materials. Other pressures upon the retail 
price ceiling have developed because at the 
time of the price freeze, many wholesale 
prices were too high in relation to retail 
prices, because of the higher costs of im- 
ports, and because of higher farm prices. 

10. To reduce pressures upon the retail 
price ceiling, distributors and manufactur- 
ers, where possible, have been required. to 
absorb some of the increases in costs, tariffs 
have been reduced or eliminated, standard- 
ization, simplification, and other measures 
to reduce costs have been adopted, and sub- 
sidies have been paid. 

11. Subsidies have had an important 
role in this program but they have been 
used as a supplement to rather than as a 
substitute for other controls. To prevent 
their abuse and excessive cost, they are paid 
only under specified conditions which have 
been made more and more exacting. 


National Income at New High 


National income reached the record an- 
nual rate of $143,000,000,000 in the first 
half of 1943 and for the full year is esti- 
mated at $147,000,000,000, according to the 
U. S. Department of Commerce. The gross 
national production increased from an an- 
nual rate of $169,100,000,000 in the fourth 
quarter of 1942 to $184,900,000,000. 45 
per cent of the total output is being used 
for war purposes. Incomes of farm pro- 
prietors and the aggregate compensation of 
Government employes—including the fight- 
ing forces—increased by about 20 per cent 
each. 





THE CAPITAL 


NSTRUMENTS of production and dis- 

tribution constitute the capital of so- 
ciety. Without capital, civilization would 
be impossible, because capital has been 
the lever by which man has raised him- 
self above the most primitive state. Capi- 
tal permits the detailed division of labor 
within industries and between localities; 
it increases the productiveness of men’s 
efforts to such an extent that all of their 
energies need not be devoted to the at- 
tainment of the barest necessities of life. 
Leisure, without which the arts and all 
culture would be impossible, is wholly 
the product of capital. Capital is the 
result of individuals foregoing the con- 
sumption of present desirable goods in 
order to create a greater future good. 


An individual will spend all of his earn- 
ings unless he has some incentive to save. 
He will be willing to accumulate only if he 
has confidence that he will be able to retain 
the ownership of his capital and enjoy the 
return on it. In the earliest societies, men 
accumulated capital when they believed they 
had the physical power to protect it. As 
civilization progressed and law and contract 
replaced physical violence, one of the prin- 
cipal functions of government was the guar- 
antee, to the individual, of the protection 
of his property and of the right to employ 
it to his own advantage. This confidence in 
the institution of property gave men the in- 
centive to accumulate the capital which has 
made possible our present standards of eco- 
nomic well-being. 


The institution of property is being at- 
tacked in many countries. Popular political 
leaders allege that the accumulated national 
wealth should be used for the benefit of all 
the people, and that production should be 
distributed in accordance with need rather 
than in accordance with the contributions 
that individual members make to society. 
There exists widespread belief that the con- 
dition of the majority of the people could be 
improved materially by drastic changes in 
the established economic system. 


A small minority believe that direct action 
should be employed in vesting ownership of 
all productive property in the state. A 
greater number favor legislation, the ulti- 
mate aim of which is to reduce the power 

From Fortnightly Letter of VAN ALSTYNE, 

NOEL & CO., New York. 
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of present individual owners and increase 
the power of the collective body over all 
forms of productive property. From the 
standpoint of the present owners of prop- 
erty, there is little basic difference between 
direct and indirect confiscation. From the 
standpoint of society as a whole, neither 
method could achieve the results anticipated 
by those who are dissatisfied with the pres- 
ent system. What they are unconsciously 
saying is, let us have one grand spree on 
the accumulations of generations. 

Men, in a collective group, lack the incen- 
tive to save, because the ultimate benefits 
are too far removed from the immediate 
sacrifice. Rather do they have the desire 
to obtain, for themselves or their politically 
organized group, more of the total national 
production than they would obtain in free 
markets on the basis of their productive 
contribution. This urge causes the original 
capital to be dissipated through the failure 
to create adequate reserves for deprecia- 
tion and depletion. Capital is only self-per- 
petuating in so far as reserves are main- 
tained for replacement, as productive equip- 
ment is depleted or becomes obsolete. In 
so far as capital is reduced through the 
failure to create such reserves, society, as 
a whole, is the loser. 

Further; it becomes impossible for the col- 
lective body to accumulate the savings 
necessary to increase the total capital. The 
inability of almost all political organiza- 
tions in recent peacetime to control expen- 
ditures and balance their budgets is indica- 
tive of the conditions which would obtain 
were the productive resources and equip- 
ment of the nation publicly owned and ad- 
ministered. 

While relatively few people in the United 
States advocate direct confiscation of prop- 
erty, or socialism, as a national policy, an 
increasing number are attracted by legisla- 
tion which contemplates arbitrary distribu- 
tion of the national income. The clamor 
for legislation to control industry, to create 
a national system of social insurance, and 
to subsidize politically powerful groups fails 
to recognize the inevitable results of pres- 
ent trends. Such legislation does not in- 
crease the productiveness of society, but 
places artificial restraints on private enter- 
prise, the yeast of the nation, and creates 
abnormal drains on the national income. 

Much of the legislation enacted during the 
past several years has contemplated that 
the return on capital shall be reduced 
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through taxation, price control, and regula- 
tion of hours and wages, and that concen- 
trated holdings shall be more broadly dis- 
tributed. These laws, stifling to private in- 
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dustry, are causing capital to be dissipated, 
and society as a whole will lose to the 
degree that the productive plant is thereby 
reduced. 


BANK FINANCING OF POST-WAR RECONVERSION 


HONORABLE CHARLES S. DEWEY 
Member, House Ways and Means Committee 


O meet the large post-war demand 

and to aid industries now engaged in 
war work to make whatever reconversion 
may be necessary, private capital rather 
than Government capital should be em- 
ployed. If “risk capital’ is to be induced 
to resume its historic place in American 
industrial development, our tax law 
should be so amended to offer an incen- 
tive for people to risk investments in 
new and uncertain undertakings. Under 
existing taxes whatever gain is realized 
on a risk is promptly taxed away and the 
tax system gives little compensation to 
whatever loss may be sustained. 

Loans by local banks to local indus- 
tries is the most practical solution to the 
reconversion problem. In perhaps the 
majority of cases, local banks will need no 


From a statement before House Naval Affairs 
Committee. 


encouragement to finance the reconver- 
sion of local industries. But in order 
that there may be assurance that capital 
in the hands of the banks is made avail- 
able to industry, protection may have to 
be given the banks. It could be done 
through the device of the Government 
guarantees of loans made for reconver- 
sion purposes, up to a maximum of 90% 
with a maturity not in excess of 10 years. 

The plan could be so worked out that 
the amount of return which the local 
bank would receive on its loan would be 
based on a graduated scale to encourage 
the bank to assume a higher proportion 
of the risk. The bank would make the 
reconversion loan at a stipulated rate of 
interest, from which would be deducted 
a “guarantee fee,” the amount depending 
upon the percent of the loan guaranteed 
by the Government. 


UNFETTERING PRIVATE ENTERPRISE 


Digested from New England Letter, First National Bank of Boston, July 30, 1943 


UR private enterprise system needs 

to be constantly corrected and modi- 
fied as defects appear, but we should 
make corrections within its framework 
and not adopt policies that would under- 
mine and eventually destroy it. Human 
nature being what it is, the prospect of 
individual reward, based upon contribu- 
tion to society, is the mainspring of pro- 
gress, and the release of individual en- 
ergy under such a stimulus is the most 
creative force in the world. 


Under the distress and confusion of the 
times there developed the pessimistic phil- 
osophy that we had reached industrial ma- 


turity and could no longer advance under 
the direction of private initiative, and that 
the Government must henceforth be the 
guiding spirit in bur economic progress. 
The large volume of idle capital was pointed 
to as evidence that business enterprise 
could not function under its own steam. 
But capital markets were largely stagnant 
because of the Governmental policies adopt- 
ed, particularly near-confiscatory taxation 
which served to shut off the flow of new 
capital, the constant supply of which is 
essential for the operation of our economic 
system. Without this supply of capital, 
business became stagnant and the United 
States, which had for decades led the world 
in economic progress, was among the most 
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laggard in rising from the depression. In 
short, by penalizing risk taking millions of 
persons were deprived of jobs. 


Our economic system is so intricate and 
sc delicately adjusted that a thorough 
knowledge of its workings is essential to 
its effective operation. Subject only to rea- 
sonable regulation, its direction and control 
should continue in the experienced hands 
which have been responsible for our indus- 
trial greatness. It should not be unduly 
interfered with by Government agencies, 
for unwise decisions or the adoption of un- 
sound policies are almost certain to do irre- 
parable harm. 


Destroy the incentive for profit making, 
and private business would be ruthlessly 
driven out while the Government would 
of necessity become the chief reservoir of 
credit and capital, with all lines of activity 
regimented under its direction. Under such 
a system, all income produced could not be 
distributed to the workers, as losses would 
have to be absorbed and reserves set aside 
for replacements and new equipment as 
well as for other contingencies. If this 
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were done, there would be much less to go 
around than at present because of the in- 
evitable inefficiency of bureaucratic man- 
agement. If reserves were not set aside, 
then in the course of time the whole sys- 
tem would crumble, business would stag- 
nate, the living standards would be wretch- 
edly reduced, and economic and personal 
freedom would be swept away. 

It is particularly important that private 
concerns should emerge from the war pe- 
riod strong, vigorous and resourceful so 
that they can make the maximum contri- 
bution in the reconstruction period. For 
the spirit of enterprise and adventure to 
flourish after the war there must be an 
overhauling of our tax system: Not only 
should provision be made under the corpor- 
ate tax structure for a cushion to absorb 
costly reconversion in some lines and pos- 
sible losses from a temporary deflation, 
but also for expansion and new develop- 
ments. Special tax consideration should 
be given to investment in new undertakings 
so that there may be opportunities for re- 
ward commensurate with the hazards in- 
volved. 


Score of Inflation Factors 


“The box score” in the fight against inflation is given by the OWI as follows: 
(In Billions of Dollars) 


Factors Toward Inflation 


1943 income payments 


(estimated) 140 (all-time high). 


Money in circulation 
April 30 16 2/3 (all-time 
high). 

Corporate profits first 
quarter, 1943 (esti- 


(| SR REITCT TIS eee ee 1.8 (after taxes) 


Farm income first 6 
months, 1943 _....__. 6.7 (1.9 more than 
corresponding pe- 
riod in 1942). 
Salaries and wages 
first 6 months, 1943 
(exclusive of farm 
workers) — _.47.8 (11.7 more than 
corresponding pe- 
riod in 1942). 
1943 war expenditures_100 (estimated). 


June war expenditures_7 2/3 (4 per cent 
rise over May). 


| 


Factors Against Inflation 


oversubscribed 

War Bond cam- 

paigns _.._S831.5 (all-time high). 
1948 Federal tax 

yield (estimated) __.32 


1943 income tax yield 
(estimated) 


27 million persons 
making payroll sav- 
ings _..4.6 deducted for 
bonds ($410,000,- 
000 in June). 


Two 


Consumer credit re- 
duction, September, 
1941 through April 
[oe § 


Insurance holdings to 
be added in 1943 ___.4.5 (estimated). 
City cost-of-living cut 
ae eee 0.2 per cent drop 
since May. 
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PAY FOR YOUR OWN INFLATION 


JEROME WEINSTEIN 


Digested from The Nation, Aug. 21, 1943 


NFLATION, artificially created and 

properly controlled, can be used to 
check the ravages of an uncontrolled in- 
flation. The end in view could be 
achieved by a direct and currently pay- 
able tax upon the use of purchasing 
power in excess of an exempt minimum 
amount. The tax would progressively 
increase in rate to the point necessary 
to achieve a balance between spending 
and available goods. 


Under this plan there would be issued to 
every individual coupons covering the 
exempt amount. In the event that the con- 
sumer wanted more coupons, he would be 
required to purchase them, at progressively 
higher rates. For instance, the first $200 
of extra coupons could be taxed at the rate 
of $20 a hundred; the next $200 at $35 a 
hundred. The more an individual spent for 
taxed goods, the more he would be required 
to pay in taxes and the less would be the 
purchasing power of his money. In this 
way the tax would equalize the competition 
between higher and lower income groups 
for the same goods. To assure the priority 
of demands based on essential consumption, 
wholesalers would be required to give a 
preference to such retailers’ orders as were 
supported by exempt coupons, which would 
have a distinctive color. This would assure 
to every individual his essential share of 
the necessities of life at uninflated prices. 
Both free and taxed coupons would be is- 
sued for periods of two or three months in 
order to prevent hoarding. 


The use of a periodic basis would also 
give that flexibility which is essential to any 
control of excess buying. As our reserve 
stock of consumers’ goods disappears, the 
inflationary gap continues to widen. By 
lowering or raising a ceiling on the max- 
imum amount of extra coupons which could 
be purchased within any one period, it 
would be possible to restrict spending above 
the subsistence level to the amount of goods 
then available. 


The tax becomes a progressive discount 
rate which the state applies currently to 
dollars used for purchases beyond a sub- 


sistence level. The same depreciation of 
purchasing power would occur with infla- 
tion. It differs from inflation in that, by 
the use of exemptions and progressive rates, 
the burden of higher prices is distributed 
in accordance with ability to pay. At the 
same time, it gives the state a source of 
substantial revenue. 


Who’s Afraid? 


groin s ening Sod EN eee 


fuarae “Citi: <n. a r 
‘Ree Minpme ae = I id 


Courtesy Arizona Republic 


Need Not Shift to War Jobs 


Clarification of the “work on war job 
or fight” order of the War Manpower Com- 
mission comes from Col. Arthur V. Mc- 
Dermott, director of Selective Service in 
New York City. Col. McDermott points 
out that only those men employed in jobs 
listed in the non-deferrable activities and 
occupations, and those with critical skills 
not engaged in essential employment, must 
make the transfer or else face reclassifica- 
tion in 1A. Thus, fathers in the broad 
range of occupations between essential 
and non-deferrable (into which banking and 
the legal profession fall) cannot be ordered 
by local boards to make the choice between 
shifting jobs and induction. 
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The Invisible Force that Helps 
Build Ships 


Behind the American shipyards now astounding the world with 
their production records lies the story of materials. 

Take manganese. Insufficiently produced in the United States, 
this “starch of steel’’ is vital in making plates for ships. Back be- 
fore Pearl Harbor, a certain group of importers in the South saw 
the need coming. They decided to fill warehouses with it, but 
needed a bank loan to do the job on the scale they had in mind. 
Their local bank, after loaning them its legal maximum, called 
in the Chase National Bank. A further loan was arranged, and 
tons of manganese were brought safely within American borders. 

Today high-grade steel for ships and many other war needs 
flows, in part at least, because of the far-sightedness of this group 
of importers, aided by banking—the invisible force that helps 
make munitions. 


THE CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 
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ARE LAWYERS OVERLOOKING AN 
OPPORTUNITY? 


Periodic Estate Review vs. Once-in-a-Lifetime Wills 


Editorial 


HE average estate is no better pro- 

tected by a will than was France by 
its Maginot Line. There is no more se- 
curity in “static” defense of property 
than of peoples, yet the public clings to 
the archaic delusion that, once having 
made a testament, their dependents are 
provided for and “that’s that.” That may 
have been true in, and be a hangover 
from, the days when life was simple and 
land the principal asset. But it is as fool- 
hardy a policy today as it would be to 
expect a single prescription for a bodily 
ailment to preserve the patient’s health 
through the years. Estate erosion is con- 
stantly at work—unseen by the untrained 
eye—through rapid changes in taxation, 
cost of living, investment values, status 
of dependents and a host of other legal 
and business termites. 

It is high time that lawyers and trust 
officers take a new perspective, in order 
that together they might bring to the 
public the conception of property and 
family financial protection as a matter of 
major and continuing importance. In- 
stead of selling only the glorified steno- 
graphic job of “drafting a will’—or oc- 
casional revision—estate attorneys and 
fiduciaries might do a far better job for 
themselves as well as their principals if 
they featured the idea of periodic Estate 


Reviews or surveys. Here alert life in- 
surance companies have set a worthy pre- 
cedent in substituting, for the one-shot 
policy sale, the idea of estate planning, 
with annual follow-up. Estate lawyers 
and trustmen are in an excellent position 
to give such service on a thoroughgoing 
basis. 

True, attorneys are proscribed from 
advertising, but here the corporate fidu- 
ciaries have ample opportunity to do an 
educational and informative job, and, in 
advising consultation with the reader’s 
lawyer, bring him the advantages of 
“third-party” recommendations. Law- 
yers themselves can properly make use 
of the privilege, sanctioned by the Ethics 
Committee of the American Bar Associa- 
tion, to remind their clients periodically 
of possible need for will revision (see ar- 
ticle by J. Seymour Montgomery, Esq.: 
“Servicing of Wills,” May 1941 Trusts 
and Estates 499). Here again, however, 
fiduciary interests need to sell the idea of 
estate analysis and review, rather than 
of taking “legal dictation.” 

The difference between the two ap- 
proaches, or services, is the difference 
between an often begrudged payment of 
anything from $10 up for drafting a few 
pages of a will or codicil, and a recogni- 
tion by the client of a valuable protective 
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service. Not that most wills and wishes 
require change each year, but it is worth 
a good deal to know even that fact, and 
the annual fee for reviewing the financial 
estate objectives, means and needs would 
be a small insurance cost compared to 
the possible liabilities, losses or costs to 
the estate and its intended beneficiaries. 

Both lawyer and trust officer will gain 
by collaborating in presenting this ser- 
vice in its true and modern light, and in 
establishing these continuing contacts. 
In avoiding the grief and expense caused 
by lack of careful estate planning, the 
Bar and the trust fraternity should be 
able to build up a “preventive” practice 
of more regular and lasting profitability 
than that derived from “curative” efforts. 
This will be especially necessary as we 
seek to gain the contacts and confidence 
of a far more widely distributed estate 
clientele. 


Bar-Bank Agreement 


“No trust company shall draft or prepare 
a will in which it is named as executor or 
trustee, or both, unless it is understood 
with the customer that the will, prior to its 


execution, be submitted to counsel selected . 


by the customer for examination, criticism 
and suggestion.” 

The above paragraph is from the report 
of a joint conference committee composed 
of Delaware lawyers and bankers which 
was ratified at the recent annual meeting 
of the Delaware State Bar Assn. The re- 
port, which has not yet been acted upon 
by the State Bankers Assn., applies also 
to irrevocable trusts. 

The committee was headed by Clarence 
A. Southerland, representing the attorneys, 
and Elwyn Evans, president of the Wil- 
mington Trust Co., representing the trust 
institutions. 
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Report on Bar-Trust Relations 


The accomplishments of the National 
Conference Group, consisting of five repre- 
sentatives each of the American Bar Asso- 
ciation and of the Trust Division, American 
Bankers Association, are cited in the an- 
nual report of the former’s Committee on 
Unauthorized Practice of the Law, submit- 
ted by Chairman Edwin M. Otterbourg of 
New York at the Chicago convention. The 
report states: 

“At the request of the conference group, 
two of its members, David F. Maxwell and 
Robertson Griswold, wrote a splendid arti- 
cle showing the dangers of “the home-made 
will,” thousands of copies of which have 
been published and distributed. Contro- 
versies and misunderstandings between law- 
yers and corporate fiduciaries have been 
quickly and satisfactorily disposed of at 
meetings of this group. 

“This conference group has_ brought 
about discontinuance of objectionable adver- 
tising whenever same has been called to its 
attention. Since its organization, the tenor 
of fiduciary advertising has been changed, 
so as to include therein very often admoni- 
tions to the public to consult lawyers and to 
obtain independent legal advice. Corporate 
fiduciaries have come to understand that 
the public is best served when advised by 
independent counsel, and that cooperation 
with the bar in its efforts to prevent unau- 
thorized practice of law is not only in the 
public interest, but in their own as well. 

“The success attendant upon the work of 
this group is eloquent testimony as to the 
value of issuing general statements of prin- 
ciples, which can be adapted and modified 
to suit the wishes of state and local bar 
associations, and also the benefit of having 
a national conference group which in an 
advisory capacity aids similar state and 
local groups, so that by mutual understand- 
ing and good will unauthorized practices 
can be curbed, and the public better 
served.” 


COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 
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Proceedings of 
REAL PROPERTY, PROBATE AND TRUST LAW SECTION 


American Bar Association 


HE effects of wartime conditions on 

legal and administrative aspects of 
estates and trusts engaged the major 
share of attention at the sessions of the 
Real Property, Probate and Trust Law 
Section of the American Bar Associa- 
tion which met in Chicago the week of 
August 23rd. Legislation, enacted or 
proposed to solve problems raised by 
the war, received special emphasis. 

The papers and reports on probate 
and trust subjects, somewhat condensed, 
begin on page 209 and continue to 270. 

The officers elected for the Section 
and its component Divisions are: 


Chairman: Robert F. 
Bingham,* Cleveland 


Vice Chairman: Walter 
W. Land,* New York 


Secretary: James E. 
Rhodes II,* Hartford 


Division Directors— 


Real Property: Wil- 
liam H. Dillon, Chi- 
cago 


Probate: Russell D. 
Niles, New York 


RALPH H. SPOTTS 





ROBERT F. BINGHAM 





WALTER W. LAND 


Trust: Ralph H. Spotts,* Los An- 
geles 


Assistant Secretaries: Margaret Mc- 
Gurnaghan,* Topeka, and John J. 
Yowell, Chicago 


Council members for terms ending in 
year indicated, are— 


Ex officio: The officers, and Harold L. 
Reeve, Chicago, last retiring chair- 
man 


1944: Nathan W. MacChesney, Chi- 
cago, and Gilbert T. Stephenson, 
Wilmington, Del. 


1945: Charles E. Lane, 
Cheyenne, and Harold 
Lee, Washington, D.C. 


1946: William L. Beers, 
New Haven, and Wal- 
ter L. Nossaman, Los 
Angeles 


1947: Charles M. Ly- 
man, New Haven, and 
P. Philip Lacovara, 
New York. 


*Re-elected. 





RUSSELL D. NILES 





TRUSTS and ESTATES—September 1943 


For Meeting Today’s 
Trust and Estate Problems . 


Gip 


Trust and Estate 
Law Service 


Loose Leaf—Always Up-to-Date 


HE CCH Trust and Estate Law Service, in three loose leaf 

volumes, organizes and brings together for convenient use the 
law of trusts, wills, estates, descent, distribution and corporate 
fiduciaries. It combines discussion of the legal rules as applied 
in the various jurisdictions with statutes from all states, specimen 
forms of trusts and wills and a wealth of practical information of 
assistance to the attorney, trust company executive, estate analyst 
and insurance underwriter. 


Subjects covered in the Service include the following: 


Testamentary Trusts Community Trusts Estate Administration 
Living Trusts Savings Bank Trusts Compensation & Fees 
Spendthrift Trusts Wills-Probate Legal Investments 

Insurance Trusts Perpetuities-Accumulations Corporate Fiduciaries 
Charitable Trusts Descent-Distribution War Emergency Laws 


The Service is kept up-to-date at all times by prompt, frequent 
current reports of new developments. 


Write for complete details 


COMMERCE) CLEARING; HOUSE, ING. 


PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG. 214 N. MICHIGAN AVE. MUNSEY BLDG. 





BAR PROCEEDINGS 


ENEMY INTERESTS IN ESTATES AND TRUSTS 
AND ACTIONS OR PROCEEDINGS 


Functions of Alien Property Custodian in Respect Thereof 


FRANCIS J. MCNAMARA 
Assistant to the Alien Property Custodian, Washington, D. C. 


HE power of the Alien Property Cus- 

todian stems from the Constitution 
of the United States which in Article 1, 
Section 8, Clause 11, provides that Con- 
gress shall have the power “to declare 
war, grant letters of marque and re- 
prisal, and make rules concerning cap- 
tures on land and water.” Clause 18 
further grants the auxiliary power “to 
make all laws which shall be necessary 
and proper for carrying into execution 
the foregoing powers.” 


War does not ipso facto operate as a 
capture of enemy property within the 
control of the United States as a belliger- 
ent. Congress must take affirmative 
action as to the property which shall be 
the subject of capture.’ During the first 
World War Congress enacted the Trad- 
ing with the enemy Act,? delegating cer- 
tain powers to the President and to the 
Alien Property Custodian. This Act was 
held to be a valid war measure and within 
the power of Congress to provide for seiz- 
ure in pais of enemy property, the ques- 
tion of enemy ownership vel non to be 
settled later at suit of a claimant.*® It 
was also held that the Custodian’s seizure 
of enemy property divested the former 
enemy owner of all right, title and inter- 
est in such property.‘ 


On May 1, 1934, by Executive Order 
6694, the Office of Alien Property Custo- 
dian was abolished and its functions 
transferred to the Department of Justice. 
The Attorney General, as successor to 


Probate & 
Association, 


From address before Real Property, 
Trust Law Section, American Bar 
August 24, 1943. 

1. Brown v. United States, 8 Cranch 110 1814). 

. 40 Stat. 411 (effective October 6, 1917). 

3. Stoehr v. Wallace, 255 U. S. 239 (1921); 
Central Union Trust Co. v. Garvan, 254 U. S. 
554 (1921). 

. Cummings v. The Deutsche Bank, 300 U. S. 
115 (1937). 


the Alien Property Custodian, exercised 
the powers of that office until the transfer 
thereof on April 21, 1942,5 to the present 
Alien Property Custodian. Executive 
Order No. 9095 of March 11, 1942,® es- 
tablished the Office of Alien Property 
Custodian and delegated to and vested in 
the Custodian the powers and authority 
conferred on the President by sections 
301 and 302 of Title III of the First War 
Powers Act, 1941.7 


Subdivision (b) of section 5 of the - 
Trading with the enemy Act was origin- 
ally enacted as a wartime control of 
transactions in foreign exchange of gold 
and silver. In March, 1933, this sub- 
division was amended to permits its util- 
zation during a national emergency and 
was effective in controlling the banking 
crisis of 1933. In April, 1940, it was the 
authority for the exercise of the peace- 
time control® over transactions affecting 
property owned by nationals of the in- 
vaded countries and as a protective meas- 
ure against the Axis powers. On May 
7, 1940, it was again amended?® and since 
June 1941 has been utilized to control 
transactions involving property of the 
Axis countries and their nationals. 


Need for Dealing With Enemy Property 


Typical of the several thousand inquir- 
ies received at the Department of Justice 
after the declaration of war were the fol- 
lowing: 

Will the Attorney General accept ser- 
vice of notice or process in probate pro- 
ceedings or in suits against enemies? 
Can an enemy who has a prewar pending 


. Executive Order No. 9142, 7 F. R. 2985, April 
28, 1942. 
. 7 F. R. 1971, Mar. 13, 1942. 
. 55 Stat. 839. 
8. 48 Stat. 1. 
. Executive Order No. 8389. 
. 54 Stat. 179. 
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suit prosecute it by his attorney? Will 
a license be granted to permit attorneys 
to communicate with persons in enemy 
territory for the purpose of ascertaining 
the identity of heirs or to obtain instruc- 
tions with reference to litigation? Must 
all proceedings in which persons within 
an enemy country or enemy-occupied 
territory have an interest be suspended 
during the war? 


Such questions clearly demonstrated 
the need to delegate to some agency the 
authority to deal comprehensively with 
the property or interests of such persons 
involved in court or administrative ac- 
tions or proceedings. Based upon the 
delegated powers heretofore mentioned, 
the President by Executive Order No. 
9193 of July 6, 1942,1! authorized the 
Alien Property Custodian in paragraph 
2 “to take such action as he deems neces- 
sary in the national interest, including, 
but not limited to, the power to direct, 
manage, supervise, control or vest,” 


among other things with respect to “any 
property which is in the process of ad- 
ministration by any person acting under 
judicial supervision or which is in parti- 


tion, libel, condemnation or other similar 
proceedings, and which is payable or de- 
liverable to, or claimed by, a designated 
enemy country or national thereof.” 
Paragraph 5 of the same Order provides: 


“The Alien Property Custodian is au- 
thorized to issue appropriate regulations 
governing the service of process or no- 
tice upon any person within any desig- 
nated enemy country or any enemy-occu- 
pied territory in connection with any 
court or administrative action or proceed- 
ing within the United States. The Alien 
Property Custodian also is authorized to 
take such other and further measures in 
connection with representing any such 
person in any such action or proceeding 
as in his judgment and discretion is or 
may be in the interest of the United 
States. If, as a result of any such action 
or proceeding, any such person obtains, 
or is determined to have, an interest in 
any property (including money judg- 
ments), such property, less an amount 
equal to the costs and expenses incurred 
by the Alien Property Custodian in such 
action or proceeding, shall be subject to 


. 7 F. R. 5205, July 9, 1942. 
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the provisions of Executive Order No. 
8389, as amended, provided, however, 
that this shall not be deemed to limit the 
powers of the Alien Property Custodian 
under Section 2 of this Order; and pro- 
vided, further, that the Alien Property 
Custodian may vest an amount of such 
property equal to the costs and expenses 
incurred by the Alien Property Custo- 
dian in such action or proceeding.” 


Reporting Information 


The treatment of enemy interests in 
estates and trusts and other court or ad- 
ministrative actions and proceedings 
springs from and is delimited by the pro- 
visions of those paragraphs of that Ex- 
ecutive Order. In order to administer 
the delegated functions, the Alien Prop- 
erty Custodian established the Estates 
and Trusts Section at Washington, with 
field offices in New York, Chicago, and 
San Francisco. 

Obviously, an official exercising such 
functions must be informed with suffi- 
cient detail concerning such pending 
court or administrative actions or pro- 
ceedings as to permit the exercise of 
sound judgment and discretion. On Aug- 
ust 3, 1942, the Custodian issued General 
Order No. 5!? which requires all persons 
acting under judicial supervision or in 
any court or administrative action or pro- 
ceeding to file reports of any property or 
interest in which there is reasonable 
cause to believe that a person within an 
enemy country or enemy-occupied terri- 
tory has an interest. Form APC-3 has 
been provided for such reports. 

Simultaneously, the Custodian issued 
General Order No. 61% which effectuates 
the functions delegated to him by the first 
sentence of paragraph 5 of Executive Or- 
der No. 9193, namely, “to issue appro- 
priate regulations governing the service 
of process or notice upon any person 
within any designated enemy country or 
enemy-occupied territory.” Since all 
forms of communication with persons in 
an enemy country or enemy-occupied ter- 
ritory have been declared unlawful,!* the 


12. 7 F. R. 6199, August 11, 1942. 

13. 7 F. R. 6199, August 11, 1942. 

14. Cf. section 303 of the First War Powers Act 
of 1941—55 Stat. 839; section 3(c) of the 
original Trading with the enemy Act and Reg 
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usual mode of constructive or substituted 
service of process or notice upon such 
persons pursuant to local statutory pro- 
visions or rules of court has been pro- 
hibited. 


Service Procedure 


Under prevailing doctrines a judgment 
in personam may not be rendered against 
an absentee non-consenting, non-domicil- 
iary, who has not been served with pro- 
cess within the State,!® except in the sit- 
uation wherein the State has by statute 
or rule of court provided for substituted 
service and has given that service the 
effect of personal service of process. The 
procedure must afford the defendant in 
any case in personam or in rem reason- 
able notice and an opportunity to defend. 
By Federal law no notice can be given 
to a person in an enemy country or in 
enemy-occupied territory and therefore 
he can have no opportunity to defend. 


Would judgments in such cases in rem 
or quasi in rem, where such persons had 
an interest in the res, be in conformity 
with the constitutional concept of due 
process?! General Order No. 6 was de- 
signed to aid the courts in meeting this 
problem. Its provisions are not manda- 
tory and should be viewed as a supple- 
ment to State statutes governing con- 
structive service. 


ulations issued by Office of Censorship, PR-1, 
dated January 9, 1942. See, also, The Postal 
Bulletin of December 11, 1941, and December 
12, 1942. 
. Pennoyer v. Nef, 95 U. S. 714 (1877); Arndt 
v. Griggs, 134 U. S. 316 (1890). 
16. Cf. Dean v. Nelson, 10 Wall. 158 (1869). 
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The Custodian does not take the posi- 
tion that acceptance of service of process 
or notice by him places the person per- 
sonally before the court but only his in- 
terest in the res, and for that reason the 
Custodian does not accept service of pro- 
cess or notice in any case which does not 
involve property rights.1*7 The order pro- 
vides a means whereby the property in- 
terests of persons in an enemy country 
or enemy-occupied territory may be prop- 
erly brought before the court through 
the acceptance of service by the Custo- 
dian after a copy of the notice or process 
has been sent by registered mail to him 
at Washington, D. C. 


Shortly after the issuance of General 
Order No. 6 members of our staff con- 
ferred with the Council of State Govern- 
ments and as a result the Council recom- 
mended the passage of a uniform act 
which in substance provides that where 
notice is required to be given to a person 
in an enemy country or enemy-occupied 
territory, in addition to the notice pre- 
viously required by the State statute, no- 
tice shall be given by registered mail to 
the Office of Alien Property Custodian. 
Several of the States have adopted such 
a measure.!8§ 


17. See Fengler v. Fengler (Sup. Ct. N. Y. Co.), 
reported in New York Law Journal, August 
11, 1943; see, also, Rosenblum vr. Rosenblum, 
109 New York Law Journal 2182, June 4, 
1943. 


3. (Indiana) Laws 1943, c. 165; (Maryland) 
Laws 1943, c. 31; (New Jersey) Laws 1943, 
ce. 32; (New York) Laws 1943, c¢. 407; 
(Washington) Laws 1943, c. 62. 


Corporate and Personal 
Trust Services 


COC oy 


First NATIONAL BANK AT PITTSBURGH 


Fifth Avenue and Wood St. 


Pittsburgh 30, Pa. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Representation in Proceeding 


If the Custodian has filed an acceptance 
of service of process or notice, what is 
his authority and responsibility with re- 
spect to that essential element of due pro- 
cess, namely, that the party have an op- 
portunity to be heard before judgment is 
pronounced against him?! It is within 
the authority of the Custodian “to take 
such other and further measures in con- 
nection with representing any such per- 
son in any such action or proceeding as in 
his judgment and discretion is or may be 
in the interest of the United States.”?° 
The Custodian has adopted a procedure 
whereby, having determined to represent 
such person, he designates an attorney on 
his staff who is authorized to appear for 
such person and who files his designation 
and formal appearance in the pending 
action or proceeding. He is subject at 
all times to the general control and super- 
vision of the Custodian. 


Such representation is considered cura- 
tive of the failure of the Custodian to 
have filed an acceptance of service of pro- 
cess or notice within sixty days of re- 


ceipt thereof as provided by General Or- 


der No. 6.*1 The sixty-day period was 
fixed solely to permit the Custodian a rea- 
sonable time in which to exercise his 
judgment and discretion based upon a 
determination that in the interest of the 
United States he should or should not 
take measures in connection with such 
representation. The exercise of this re- 
presentational function has been held not 
to preclude an attorney acting under a 
valid prewar power of attorney from con- 
tinuing to represent his client during 
wartime. This holding permits a person 
in enemy-occupied territory to be heard 
through his agent chosen by him before 
the war, until such representation con- 
flicts with the best interests of the United 
States.?? 


19. Congress has provided that an enemy may de- 
fend by counsel any suit in equity or action 
at law which may be brought against him. 
Section 7(b) of the Trading with the enemy 
Act, 40 Stat. 411. 

20. Section 5 of Executive Order No. 9193. 
note 11, supra.) 

21. Cf. McDonald v. Mabee, 243 U. S. 90 (1917). 

22. In re Renard, 39 N. Y. S. (2d) 968 (Surro- 
gate’s Court, N. Y. Co. 1943). 


(See 
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Disposition of Property 


When a person in an enemy country or 
enemy-occupied territory obtains or is 
determined to have an interest in any 
property, or any property of any nature 
whatsoever is payable to, or claimed by 
any such person, the Custodian has the 
added responsibility of determining what 
disposition shall be made of such prop- 
erty. In order that the Custodian may 
have a reasonable opportunity to make 
that determination General Order No. 
20°83 provides that no payment, transfer 
or distribution of such property may be 
made to or for the benefit of any such 
person unless the Custodian either (1) 
has consented thereto, or (2) has filed a 
statement that he does not desire to 
represent such person, or (3) has ap- 
peared in the proceedings on behalf of 
such person and has been given ninety 
days prior notice of the proposed pay- 
ment, transfer or distribution. 


Generally, in those cases in which the 
Custodian determines not to represent 
such persons, the Custodian will file a 
written disclaimer to that effect. How- 
ever, if the procedure and circumstances 
demand, the Custodian, in lieu of filing 
such disclaimer, will issue a consent to 
the proposed distribution. The Custodian 
will also avail himself of the procedure 
of filing a written consent in those cases 
where he has appeared in the proceedings 
and desires to permit distribution prior 
to the expiration of the ninety-day period 
provided for. 


Treasury License Plus APC Reports 


Upon the issuance of a proper disclaim- 
er in the manner specified in General Or- 
der No. 20, or in those cases where the 
Custodian has appeared and the written 
notice of the proposed payment, transfer 
or distribution has been given to him, 
and ninety days have expired without 
the exercise of any power or authority 
by the Custodian, the proposed payment, 
transfer or distribution may be effected, 
provided, however, that such payment is 
licensed or otherwise authorized by the 
Secretary of the Treasury pursuant to 


23. 8 F. R. 1780, February 10, 1943. 
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the provisions of Executive Order No. 
8389, as amended. 

Upon compliance with General Order 
No. 20, the Custodian will determine 
whether the property or interest should 
be vested pursuant to paragraph 2 (f) of 
Executive Order No. 9193 to be “held, 
used, administered, liquidated, sold or 
otherwise dealt with in the interest of 
and for the benefit of the United States,” 
or whether it should be paid, transferred 
or distributed to or for the benefit of the 
foreign national in a blocked account sub- 
ject to the licensing or other authority 
of the Secretary of the Treasury. 

Because the program of blocking or 
freezing of transactions with foreign na- 
tionals was in operation prior to the es- 
tablishment of the Office of Alien Prop- 
erty Custodian, many judges and lawyers 
have attempted to dispose of property or 
interests involved in such actions or pro- 
ceedings under Treasury license, without 
filing the required reports, serving pro- 
cess or notice by registered mail, and 
postponing payment, transfer or distribu- 
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tion until the Alien Property Custodian 
has made a determination as to the action 
to be taken. 


When the established procedure in the 
Estates and Trusts Section is understood, 
we have no difficulty in enlisting the com- 
plete cooperation of the bench, the bar, 
the fiduciaries and other interested per- 
sons. 


Effect on State Jurisdiction 


The exercise by a State court of juris- 
diction over the property or interests of 
a person in an enemy country or enemy- 
occupied territory, in cases authorized by 
State laws, has been left undisturbed by 
the exercise of the war powers by the 
Custodian. Although it is well recognized 
that during war a State statute must give 
way to the exercise of the war power, if 
in conflict therewith,** it has been a zeal- 

24. Miller v. Kalinwerke Aschersleben A. G., 283 

Fed. 746 (C. C. A. 2nd, 1922): Keppelmann 
v. Palmer, 108 Atl. 432 (N. J. Eq. 1919); 


Great Northern Ruy. Co. v. Sutherland, 273 
U. S. 182 (1926). 





your success depends on serving your clients to the best of your 
. if you want to have the most confidence in your own 
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by Randolph E. Paul, a tax law expert of outstanding ability. 
GRAY, THE RULE AGAINST PERPETUITIES, Fourth edition, edited and 


revised by Roland Gray. 


This book is a new, up-to-date edition of a great 
classic on a most complicated subject. 


LORING, A TRUSTEE’S HANDBOOK, revised and edited by Mayo A. 
Shattuck. No other single volume work in this field approaches LORING 


in popularity and usefulness. 


BEUTEL, BANK OFFICER’S HANDBOOK OF COMMERCIAL BANK- 


ING LAW, by Frederick K. Beutel. 


This book contains a clear, under- 


standable treatment of all phases of banking law, designed for quick refer- 


ence. 
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It is a valuable book for all bank executives. 
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the undersigned. 
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BROWN AND COMPANY 


a BOSTON 6, MASS. 
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ous endeavor of the Custodian to avoid 
any interference with the jurisdiction of 
the court over the res in such cases. 

The exceptions to this rule have been 
few. Vesting orders have vested the 
“right, title and interest” of the desig- 
nated enemy national in the res, almost 
uniformly. In the exceptional cases 
where the Custodian has vested the prop- 
erty itself as distinguished from the 
“right, title and interest” therein, the 
court having the property within its jur- 
isdiction has recognized that his deter- 
mination, whether right or wrong, is con- 
clusive as to his right to immediate pos- 
session.*> 


Protection of Rights 


The Custodian, not unaware of the pos- 
sibility for erroneous determinations, has 
authorized the filing of claims, arising as 
a result of his vesting orders, by any per- 
son except a national of a designated 
enemy country.” 

In the cases here under consideration, 
the vesting power has been exercised to 
prevent enemy countries from establish- 
ing credits in the United States as a re- 
sult of judgments of our courts recogniz- 
ing property interests of enemy nationals 
which, by assignment or hypothecation, 
may become credits in a neutral country 
to be used by the enemy in prosecuting 
the war. On the other hand, property 

25. Stern v. Newton, 39 N. Y. 

Ct. N. Y. Co. 1943). 
26. 7 F. R. 2290, March 26, 1942——7 F. R. 5539, 
July 21, 1942. 


S. (2d) 593 (Sup. 
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of persons in enemy-occupied territory, 
technically enemies, must be protected, 
and should not be permitted to become 
derelict. American creditors should be 
afforded a remedy against such property 
in satisfaction of legitimate claims. 
Cases which may be tried in our courts, 
the evidence being here and capable of 
being adduced at the trial, should pro- 
ceed until it is determined that communi- 
cation with the party or witnesses within 
enemy lines is necessary.?7 


Some attorneys have felt that the Alien 
Property Custodian has taken an unrea- 
sonable time in filing. an acceptance of 
service, designating an attorney to ap- 
pear, or in consenting to payment and 
distribution. However, as our work has 
become coordinated, as the members of 
our staff in the field offices have been as- 
signed to cases, usually in the courts of 
the bar of which they are members, as 
the bench and bar have become familiar 
with the procedure, and with the Execu- 
tive and General Orders, the causes of 
the delays have gradually disappeared. 
It is the desire of the Custodian to aid 
in the orderly disposition of all pending 
actions or proceedings. We request the 
assistance of the bar, not only in matters 
under judicial supervision but in our en- 
tire program in dealing with business 
enterprises, ships, patents, trademarks, 
copyrights and other classes of property. 


27. See Watts, Watts & Co. v. Unione Astriaca di 
Navigazione, 248 U. 8. 9 (1918). 
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ALLOCATION BETWEEN TRUST BENEFICIARIES 


Some Phases of Life Tenant and Remainderman Conflicts 
Accentuated by War Boom 


JAMES M. TRENARY 
Vice President and Secretary, United States Trust Company of New York 


LLOCATION problems fostered or 

aggravated by the war economy fall 
into two main classifications. The first 
has been brought about by abnormal 
earnings of some types of corporations, 
while the second has been brought into 
being by prevailing low interest rates. 

Railroads fall into the first group. 
Prior to 1939 many railroad companies 
entered into plans of reorganization un- 
der Section 77 of the Bankruptcy Act. 
In many cases before approval could be 
obtained the war produced such an in- 
crease in earning power that substantial 
sums of cash were accumulated by the 
roads. Applications were made by the 
Trustees in Bankruptcy to the courts con- 
trolling the proceedings, for orders au- 
thorizing payments on account of inter- 
est. Orders were obtained in a number 
of instances, such as Chicago, Milwaukee, 
St. Paul & Pacific, and Chicago & North- 
western. 

Orders authorizing these distributions 
fell into a general pattern and contained 
conditions approximately as follows: 1. 
When the pending reorganization plan 
was confirmed, the payments made upon 
bonds held by the public were to be cred- 
ited as payments of interest upon the 
new securities which the bondholders 
would receive. 2. If the plan of reorgan- 
ization was not finally confirmed, then 
the payments were to be considered as 
payments against past due coupons. 3. 
The courts reserved the right to make 
any necessary equitable adjustments, and 
presumably could determine the payments 
as principal. 

In many cases the dates of issuance of 
the new securities were unknown, since 
the effective dates of the reorganization 
plan were subject to change. This 

From address before Section of Real Property, 


Probate and Trust Law, American Bar Assn., 
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raised a number of questions. If the in- 
terest was to be considered as payable 
on the new bonds, the period covered was 
unknown. If the reorganization plan 
failed entirely, then the interest would 
be applied to the unpaid coupons on the 
old bonds and would cover an entirely 
different period. These situations are 
current today. 


I believe most lawyers have decided 
that as a practical matter there is little 
likelihood that these interest distribu- 
tions will later be declared principal, so 
at least that question is not important. 
The accrual of this interest on the death 
of a beneficiary, however, still seems in- 
capable of solution pending approval of 
the reorganization plans, unless the trus- 
tee arranges a mutual agreement between 
the parties. This has been found to work 
very satisfactorily, especially where mem- 
bers of one family are involved. Where 
the parties are strangers, or where 
minors are involved, it is not feasible. 


Contingent Interest Payments 


Abnormal earnings have also created 
the problem of apportioning payments of 
contingent interest as between primary 
and secondary beneficiaries, as well as 
between life beneficiaries and remainder- 
men. Here again the situation is treated 
in a practical manner by obtaining agree- 
ments wherever possible. Where this is 
not possible it is necessary to hold open 
the final determination of the amount due 
the deceased beneficiary for a reasonable 
period of time. If at the end of this pe- 
riod a solution cannot be determined, a 
petition for a judicial determination 
would appear to be the only practical 
course. 


In connection with this question of 
contingent interest, The Baltimore & 
Ohio Railroad Company in its voluntary 
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plan of debt adjustment changed its Re- 
funding and General Mortgage 5% bonds 
of 1995 to 1% fixed interest and 4% con- 
tingent interest, payable if earned. The 
contingent interest is payable on May lst 
of the following year, after earnings can 
be determined. 


In March, 1943, the Company, in order 
to scale down its debt structure, invited 
tenders of the aforementioned bonds, as 
well as of other issues. A trustee elected 
to tender the Refunding and General 5’s 
of 1995, which tender was accepted by 
the Company. About the first of April 
the Company announced that it would 
pay the contingent interest for 1942 on 
May 1, 1943. The beneficiary promptly 
made a demand on the trustee for an al- 
location of the proceeds of sale so that 
the interest for 1942 would be credited 
to income. From an equity point of view 
the allocation should be made, yet it is 
difficult to find legal precedent for such 
a step. 


Problems Raised by Low Rates 


In the case of most trusts the wish of 
the testator or settlor is to guarantee the 
beneficiary the fullest income return 
which could reasonably be expected, but 
the declining trend of interest rates has 
served in a substantial measure to defeat 
that intent. In their efforts to maintain 
both income and quality many trustees 
look longingly at high-premium bonds, 
yet are hesitant to purchase them because 
of possible conflict of interest between 
life tenant and remainderman, though 
where amortization is required, either 
under the trust instrument or by law, 
presumably this conflict would be met. 


To illustrate the advantages, so far as 
income is concerned, of buying high- 
premium bonds, let us look at some of 
the issues of the State of New York, 
. which are tax exempt and carry excep- 
tional premiums. Bonds having a ma- 
turity of 25 years and carrying a 5% 
coupon yield 1.65%, after amortizing a 
premium of $683.75 per bond. Yet 2% 
coupon bonds of the same maturity yield 
only 1.30%, after amortizing a premium 
of $150. Some trustees are reluctant to 
purchase these bonds even when amor- 
tization is permissible, because of the be- 
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lief that such bonds are more vulnerable 
in a declining market than are bonds 
which command little or no premium. 
Various studies available make one ques- 
tion this theory. It seems to me that the 
market action of bonds, depending as it 
does upon so many factors, such as qual- 
ity of the issue, coupon rate and matur- 
ity, as well as psychological and technical 
considerations, renders difficult the ac- 
ceptance of any such idea. 


I have concluded that it is a proper 
course of action for a trustee to buy high- 
premium bonds where amortization is re- 
quired. On the other hand I am very 
doubtful as to the extent to which a trus- 
tee may properly buy bonds at a premium 
where amortization is not required, either 
under the instrument or by law. May 
he buy bonds above par, and if so, where 
is the dividing line, 105 or 150? Or 
supposing that a beneficiary will sign an 
agreement permitting amortization, even 
though not required, is the trustee un- 
lawfully accumulating income or creating 
a gift tax problem? 


What About Preferred Stocks? 


Where the authority of the trustee is 
sufficiently broad, quite often it is pos- 
sible fo purchase a high grade cumulative 
preferred stock. In some cases these 
stocks sell at what might be considered 
excessive premiums over their par values, 
but return around 4%, based on their an- 
nual dividends. Obviously it is imprac- 
tical to amortize premiums on preferred 
stocks, since they have no maturity date 
and consequently do not face inevitable 
loss of premium as in the case of bonds. 
Recognizing the impracticability of such 
amortization, the generally accepted law 
appears not to require it. Under these 
circumstances is a trustee justified in 
buying preferred stocks at high prem- 
iums? 

Where a preferred stock carrying divi- 
dends in arrears is purchased, or is re- 
ceived under a will or an inter vivos 
trust, a subsequent payment against 
such dividends naturally creates a prob- 
lem in allocation. In the past few years 
many companies have earned sufficient 
to permit gradual reduction of such ar- 
rears and, in some cases, even to pay off 
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in full. Some investment men dealing 
with trusts having broad investment au- 
thority look with favor upon preferred 
stocks of this character, where a study 
leads to the conclusion that a particular 
stock may be purchased at a satisfactory 
price, with reasonable assurance of early 
payments against arrears. While inves- 
tigation reveals decisions holding pay- 
ments on account of these back dividends 
are income if the stock is received in a 
trust, there appears to be little if any 
law on this subject if the stock is pur- 
chased. 


Some attorneys feel that when such 
preferred stock is purchased, payments 
received against arrears must be credited 
to principal until all dividends unpaid at 
the date of purchase have been fully sat- 
isfied. Obviously the theory behind this 
is that when a preferred stock is pur- 
chased carrying dividend accumulations, 
the purchase price reflects in full the dol- 
lar value of such arrears. But a trustee 
might well decide that it would be advis- 
able to purchase a stock having substan- 
tial arrears, in view of an improved out- 
look for the company and its strong fin- 
ancial position. Assuming a 7% cumula- 
tive preferred stock with current earn- 
ings substantially in excess of the annual 
dividend requirement, selling at $100 and 
with dividend arrears of $30, is it fair, 
in the event that the back dividends are 
liquidated, to credit principal with the 
total value of the disbursement and thus 
theoretically write down the cost of the 
stock to 70? 


Here is a case where the remainder 
interest benefits at the expense of the 
life tenant. There is some question in 
my mind as to the equity of accepting 
the theory that the full dollar value of 
the accumulated dividends is reflected in 
the price of the stock, which in turn ob- 
viously places the asset value and cur- 
rent earning power at a considerable dis- 
count. Does it not seem unfair to ap- 
praise the dividends finally collected at 
100% of their value, when the principal 
value of the stock by the same token is 
being appraised at a substantial dis- 
count? Perhaps it would be fair to 
adopt a middle ground along the lines of 
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the following formula or some variation 
thereof : 


Arrears 
= Income 
Par and arrears 


Cost « 


Par 
= Principal 


Cost 


Par and arrears 


Incidentally, last year one of our Sur- 
rogates in New York decided, in Estate 
of George T. Bliss, that even when a pre- 
ferred stock is purchased, with dividends 
in arrears, payments subsequently made 
against these accumulations properly be- 
long in income. He cites no authority 
directly in support of this decision, but I 
am in sympathy with his view. 


Treatment of Unearned Interest 


Another problem attributable to low 
interest rates has been the treatment of 
unearned interest. Many companies have 
refunded high-coupon bonds in anticipa- 
tion of maturities or of possible redemp- 
tion dates. Rather than accept the risk 
that the money market might be less fav- 
orable at that subsequent time, they have 
offered holders of the outstanding bonds 
payment in full, with accrued interest to 
the maturity or redemption date. One 
instance has already appeared in the Sur- 
rogate’s Court in New York. 


The Triborough Bridge Authority had 
outstanding 4% bonds, callable on April 
1, 1942, at 105. Early in 1940 the Au- 
thority offered the holders of these bonds 
the redemption price of 105 with interest 
at the full rate of 4% to the call date, 
April 1, 1942, all funds payable imme- 
diately. When this occurred beneficiaries 
immediately claimed that the two years’ 
advance interest was income to which 
they were entitled. In Estate of Henry 
Goldwater, 175 N. Y. Misc. 814, the Sur- 
rogate held that the executors very prop- 
erly credited the advance interest to prin- 
cipal. While his opinion does not express- 
ly say so, the Surrogate confirmed the 
report of the Special Guardian, who 
argued that since use of the principal 
ceased on March 138, 1940, the date of 
payment of the bonds, no further inter- 
est could possibly be earned thereon. It 
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is interesting to consider what would 
have happened had the executor decided 
not to present the bonds for payment but 
continued to hold them to the redemption 
date. 


The Pendulum Swings 


A review of trust law prior to 1930 
has given me the definite feeling that 
courts and legislatures resolved doubtful 
questions in favor of remaindermen. 
Leading cases dealing with such prob- 
lems as stock dividends,! amortization 
of bond premiums? and the like appear 
to have followed English authorities as 
well as early decisions in this country, 
that the original corpus should be kept 
intact. 

Beginning in 1931, however, with the 
addition of 17 B to the New York Per- 
sonal Property Law, there appears to 
have been a gradual change in the atti- 
tude of the courts and the legislature in 
the sense that doubtful questions are be- 
ing more and more resolved in favor of 
life beneficiaries. Section 17 B abolished 
the intricate rule of Matter of Benson, 
96 N. Y. 499, under which it was neces- 
sary to capitalize the income earned on 
monies held in an estate for the payment 
of administration expenses, debts, taxes 
and pecuniary legacies, leaving the bene- 
ficiary of the residuary trust only the in- 
come on the true residuary estate. In 
1940, Section 17 C was added for the ex- 
pressed purpose of providing for the im- 


1. See Matter of Osborn, 209 N. Y. 450 (1913), 
and New York Personal Property Law, Sec. 
17A,. 

2. See New England Trust Company v. 
(1886) 140 Mass. 532. 
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mediate payment of any net income to 
the life tenant, beginning with the date 
of the trustee’s acquisition of real estate 
by foreclosure. In 1942, Section 17 D 
was passed abolishing, in so far as new 
trusts are concerned, the long established 
requirement of amortization of bond 
premiums, unless otherwise provided in 
the instrument. 


In recent years the courts have also on 
occasion resolved cases in favor of life 
tenants. In Matter of Villard, 264 N.Y.S. 
236 (1933), Section 17 A of the Personal 
Property Law was limited to extraordin- 
ary stock dividends and was not applied 
to stock dividends paid regularly from 
current earnings, thereby permitting 
regular stock dividends to be paid to a 
life beneficiary. Other cases have since 
followed this line of reasoning. 

Last year, in Matter of Bowker, New 
York Law Journal, page 2161, the court 
decided that where premiums have been 
amortized and the bonds were subse- 
quently sold at more than cost, the amor- 
tization fund should be paid to the life 
tenant. This decision stands alone so far 
as I know. The Court may have been in- 
fluenced by the passage of Section 17 D. 

In other jurisdictions a similar trend 
is observed. Those States which have 
adopted the Uniform Principal and In- 
come Act have acquired more liberal rules 
towards income. Other States have 
adopted rules for mortgage foreclosure 
salvage which take income into consid- 
eration. In recent cases the courts have 
concerned themselves with the life bene- 
ficiary as the primary object of the tes- 
tator’s bounty, rather than with the ulti- 
mate beneficiary. 

There is a false impression abroad that 
trusts are a luxury for the rich. Yet a 
recent survey shows that nearly 60% of 
all trusts administered by banks and 
trust companies produce less than $1,200 
a year in income, and over 90% produce 
less than $10,000 a year. The beneficia- 
ries receiving this income are by-and- 
large good, honest Americans, an integral 
part of the backbone of our country. We 
owe them every consideration, and I be- 
lieve the trend shows that the courts, 
legislatures, lawyers and trustees are in- 
tent upon giving them exactly that. 
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STREAMLINING FIDUCIARY ACCOUNTING 
Suggestions Based on Recent Ohio and New York Legislation 


HON. NELSON J. BREWER 
Judge of Probate Court, Cuyahoga County, Cleveland 


ITHIN the past few months, the 

legislatures of two states have en- 
acted legislation’ which drastically re- 
vises the procedure with respect to trust 
accountings. New York has adopted an 
abbreviated procedure for inter vivos 
trust accountings in the Supreme Court. 
By comparison with the former New 
York practice, the streamlining effect of 
the new law is pronounced. Ohio also 
has adopted a new accounting code ap- 
plicable to fiduciaries appointed by the 
Probate Court. The New York law is 
effective September 1, and the Ohio law 
September 20. 


The present (up to September 1) New 
York practice in inter vivos trust ac- 
countings is extremely cumbersome and 
costly. The action is begun by a sum- 
mons and complaint, and proceeds in the 
same manner as an ordinary lawsuit. The 
trustee ordinarily asks that he be given 
leave to account. Although this question 
is rarely in doubt, issue must be joined, 
a trial must be held, and an interlocutory 
judgment must be entered providing for 
service and filing of the account and the 
manner of presenting objections thereto. 
Under the reported decisions, the account 
cannot be filed and settled until after the 
interlocutory judgment. This requires a 
second trial if objections are filed, and 
such a trial is sometimes forced on par- 
ties in the absence of objections.* 


Under the new act, the accounting pro- 
cedure is initiated by an order to show 
cause, issued upon a short form of peti- 
tion which simply sets forth the facts 
claimed, the names and the addresses of 
the interested parties, and the relief 


From address before Section of Real Property, 
Probate and Trust Law, American Bar Assn., Aug. 
24, 1943. 


*A scholarly critique of the New York practice, 
by Orrin G. Judd of the New York City Bar, ap- 
pears in 42 Columbia Law Review 207. 


prayed for. A copy of the account is filed 
with the petition. The show cause order 
must be served upon the interested par- 
ties at least 20 days before the return 
day. Provision is made for personal ser- 
vice outside the state. Objections may 
be filed upon the return day, or within 
such period thereafter as may be fixed 
by the court or by agreement of the par- 
ties. When the pleadings are completed 
in this manner, the court is authorized 
to proceed with the hearing, or to refer 
the matter for hearing, and thereafter to 
enter a final order approving or disap- 
proving the account. If no objections are 
made on the return day or any extended 
date fixed by the court, an order settling 
the account may be entered as of course. 
In effect, the new Supreme Court prac- 
tice is similar to that which has prevailed 
in the Surrogate’s Court. 


The Ohio Practice 


If the present New York practice is 
conspicuous by reason of its inefficiency, 
the probate practice in Ohio must be ac- 
corded as much attention by reason of its 
informality. When the fiduciary files 
his account in the Probate Court, the ac- 
count is set for hearing, and notice there- 
of is published in a newspaper within 
the county at least three weeks prior to 
the hearing. The statutes make no pro- 
vision for service of actual notice upon 
any interested party. Objections may be. 
filed not less than five days prior to the 
date set for hearing, and the court may 
allow further time for cause. Because 
the parties often do not receive timely 
notice, leave to file objections is frequent- 
ly requested at the hearing. Obviously 
this is a hardship upon both the court 
and the fiduciary. 

In the absence of any requirement for 
notice, the Ohio statutes make liberal 
provision for reopening an account. An 
interested party who received no notice 
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may reopen the account within eight 
months after settlement. Upon settle- 
ment, all former accounts may be re- 
opened to correct a mistake. An account 
may be reopened at any time for fraud 
or collusion. A successor guardian, or a 
ward within two years after removal of 
his disability, may reopen a guardian’s 
account by civil action in the Court of 
Common Pleas. 

Under the new Ohio code, when an ac- 
count is set for hearing, notice must be 
served upon the interested parties. The 
notice must set forth the accounts to be 
considered and the period of time cov- 
ered. Proof of service must be filed with 
the court at least 15 days prior to the 
hearing. The provision for filing objec- 
tions is the same as under the present 
statute. The hearing may not be had un- 
til at least 30 days after the account is 
filed. Upon approval of the account, the 
fiduciary and his sureties shall, subject 
to the right of appeal, be relieved from 
liability to all interested persons proper- 
ly before the court. 


A Caution 


When we speak of “streamlining” ac- 
counting procedure, we visualize a prac- 
tice under which the matter will be dis- 
posed of in the least possible time, with 
the least possible effort and inconven- 
ience on the part of the interested par- 


ties. In this connection, a word of cau- 
tion is in order. Increased speed is al- 
ways accompanied by increased risk. It 
is fundamental that the interests of the 
beneficiaries shall not be sacrificed for 
the sake of a speedy disposition of the 
proceeding. The relation of trust and 
confidence between the trustee and the 
beneficiary will become a right without 
remedy if we deprive the beneficiary of a 
reasonable opportunity to appear and call 
the trustee to account. 

It is apparent, in both the New York 
and Ohio statutes, that an effort has been 
made to provide means of actual notice 
as economically as possible. Second in 
importance to the giving of notice is the 
method for so doing. Where numerous 
beneficiaries are affected, the matter of 
giving notice may in itself become bur- 
densome. The New York act provides 
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that the order to show cause shall be 
served in the manner prescribed for per- 
sonal service of summons or in such other 
manner as the court deems appropriate. 
It expressly provides that a defendant 
outside the state may be served without 
the necessity of an order of publication. 
The Ohio act goes still further; it pro- 
vides for personal service of the notice 
within the state or for service by regis- 
tered mail upon any person within the 
state or elsewhere in the United States 
or any possession thereof. It also pro- 
vides for service by publication with re- 
spect to persons outside the United States 
and its possessions and with respect to 
persons whose whereabouts are unknown. 
The notice need not be served by the sher- 
iff; it may be personally served by any 
person who is not under disability. 

These provisions are entirely proper. 
While it is important that each interested 
party receive actual notice that the ac- 
count will come on for hearing, there is 
no reason why the manner of service 
must conform to the common law prece- 
dents. “The essential elements of due 
process of law are notice and an oppor- 
tunity to defend.” In determining 
whether the rights guaranteed by the 
Fourteenth Amendment are infringed, 
the Supreme Court has repeatedly said 
that “we are governed by the substance 
of things and not by mere form.” 


Representation 


One of the most important phases of 
the accounting problem is the represen- 
tation of beneficiaries who are unborn or 
who cannot be ascertained at the time 
of the hearing. The method of treating 
this matter is not the same in the two 
states. The Ohio act provides that an 
unborn or unascertained beneficiary shall 
be represented by a guardian ad litem 
appointed by the court, 


“'... unless the court finds that such 
person is fairly and adequately repre- 
sented by one or more competent living 
members of the class to which such per- 
son does or would belong, or by a guar- 
dian of the estate of a member of such 
class.” 


This language is similar to that con- 
tained in the Uniform Trustees Account- 
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ing Act, adopted in Indiana, Kansas and 
Washington. Thus, where property is 
limited to A, with the remainder to A’s 
children, a competent living child of A 
will be deemed to represent any children 
born after the settlement of the account. 
The court may make an order which will 
be binding upon the unborn children. In 
substance, this is a statutory declaration 
of the common law doctrine of virtual 
representation. 

Application of the doctrine of repre- 
sentation is left to the discretion of the 
court under the Ohio act. In this respect, 
New York differs from Ohio. The New 
York law contains two provisions, the 
first of which is: 


“Where an interest in the trust proper- 
ty has been limited in any contingency 
to the persons who shall compose a cer- 
tain class upon the happening of a fu- 
ture event, it shall be sufficient to make 
parties to the proceeding the persons in 
being who would constitute such class 
if such event had happened immediately 
before the commencement of the proceed- 
ing; and the final order in the proceeding 
shall be binding and conclusive on all 
present and future members of the 
class.” 


Thus, A’s children in being at the time 
of the settlement may represent the class, 
even though children are subsequently 
born. If no member of the class is in be- 
ing, there is no provision for represen- 
tation. In this situation, the Ohio statute 
provides for representation by a guar- 
dian ad litem. 

The second provision permits represen- 
tation of contingent remaindermen: 


“Where an interest in the trust prop- 
erty has been limited to a person who is 
a party to the proceeding and the same 
interest has been further limited upon 
the happening of a future event to a 
person or persons who are or may be dis- 
tributees, heirs at law, issue or other 
kindred of such party, it shall not be 
necessary to make such _ distributees, 
heirs at law, issue or other kindred par- 
ties to the proceeding, and the proceed- 
ing shall be binding and conclusive upon 
them.” 


I understand this provision to mean 
that “potential” members of a class need 
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not be made parties to the accounting 
procedure if “presumptive” members of 
the class are joined. Suppose a trust 
agreement provides for income to A for 
life, with remainder distributable upon 
A’s death to his children; if A is not sur- 
vived by children, the remainder is dis- 
tributable to A’s grandchildren. Must 
the grandchildren be made parties to the 
accounting proceeding? If so, it is al- 
most certain that infant parties will be 
involved. Where remainders are limited 
to next of kin, it is not possible to deter- 
mine who may be the next of kin at some 
future date, and the interests of such 
persons may be so remote that there is 
little likelihood of their ever sharing in 
the trust. In these situations, there is 
considerable justification for the view 
that the persons who presumptively will 
constitute the class may represent the 
possible or potential members of the 
class. Under the Ohio law, the contin- 
gent beneficiaries are entitled to actual 
notice, if they are ascertainable. 
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The Restatement of Property provides 
that contingent remaindermen are ade- 
quately represented in a judicial proceed- 
ing, if their interests are created by a 
limitation which is indefinite as to per- 
sons and if one or more of the presump- 
tive members of the class are joined as 
parties. However, the Restatement goes 
on to say that the contingent remainder- 
men need not be considered as properly 
represented if it affirmatively appears 
that the members of the class who were 
joined as parties acted in hostility to the 
interests of the persons claimed to have 
been represented by them. This rule 
would allow a measure of flexibility, in 
that the court may determine whether 
the potential remaindermen are effective- 
ly represented. At the same time, it 
probably would have the effect of per- 
mitting the matter to be reopened after 
entry of a decree or order, and therefore 
does not possess the element of finality 
which is available under the statutes. 


Is Finality Essential? 


Thus far we have assumed that final- 
ity is essential. Notice and representa- 
tion are of much less importance if the 
order approving or disapproving the ac- 
count does not have the binding effect of 
a judgment. Fiduciaries in Ohio have 
administered estates and trusts under a 
system which affords limited protection, 
or no protection at all, against reopening 
an account years after it is rendered. 
The trustee acts at his peril, and the 
peril may continue for years without end. 

The presence of this condition, how- 
ever, does not necessarily justify its exis- 
tence. Courts have recognized, albeit 
sometimes reluctantly, that the public 
welfare is served by rules which render 
people attentive to the early adjustment 
of their demands. The ends of justice 
may be defeated when stale claims are 
asserted, to the surprise of th fiduciary, 
after the facts and circumstances sur- 
rounding a transaction have become ob- 
scure by the lapse of time. The doctrine 
of res judicata rests upon the same basis; 
it is recognized as a rule of expediency 
and public tranquility, and is designed to 
produce certainty as to individual rights. 

Where trusts are involved, these doc- 
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trines are more easily stated than applied. 
The fiduciary and the beneficiary are not 
dealing at arms length. By training and 
experience, the fiduciary ordinarily is bet- 
ter equipped to defend himself than are 
the beneficiaries, who may be widows 
and minors. Protection against lack of 
business experience frequently is the mo- 
tive actuating establishment of the trust. 


The honest fiduciary ought to be pro- 
tected against the assertion of captious 
claims years after the event. The courts 
should not be made the vehicle whereby 
litigious beneficiaries may harass a con- 
scientious fiduciary whose administration 
for the most part has been above criti- 
cism. At the same time, the trust bene- 
ficiary who has a meritorious claim 
against a trustee ought not to be fore- 
closed. 

Where mismanagement is_ present, 
most beneficiaries bring the facts to the 
attention of the court promptly. In the 
remaining cases, the established doc- 
trines permitting the vacation of judg- 
ments for fraud are adequate to protect 
the interests of the beneficiaries. In the 
hands of an able lawyer, fraud is a keen 
instrument, and a fiduciary may be made 
to feel its cutting effect more readily 
than any other litigant. Any fraudulent 
concealment or omission of fact by a 
fiduciary, the revealing of which would 
have caused the entry of judgment in 
favor of the beneficiary, is fraud which 
will induce equitable relief against an 
unjust order or judgment. 


Statutes governing the procedure for 
settlement of fiduciaries’ accounts ought 
not to eliminate this remedy. The courts 
should not hesitate to exercise their pre- 
rogative in proper cases, recognizing that 
the beneficiary, regardless of how dila- 
tory he may have been, is entitled to ex- 
pect of his fiduciary a higher degree of 
good faith than in any other relationship 
known to the law. 


Keeping Cost Down 


The ideal accounting procedure must 


be economical. There is no justification 
for saddling upon beneficiaries exorbi- 
tant charges for protecting the fiduciary 
against his own misdeeds. A New York 
bank recently compiled a list of the ac- 
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counting costs in twenty trust estates 
which were selected as fairly represen- 
tative. These estates vary in size from 
$100,000 to $1,200,000. The fees of the 
referee, attorneys and special guardians 
range from $115 to $10,000. In only four 
instances were the fees under $1,000. 

A charge of $5,000 or $10,000 for the 
performance of a routine function in the 
administration of a trust presents a pic- 
ture which it is difficult for the layman 
to understand. As lawyers and judges, 
we have an interest in, and a responsibil- 
ity for the preservation of, an institution 
which over many years has demonstrated 
that it serves the public welfare. The 
cost of passing property from one genera- 
tion to the next, or of administering prop- 
perty for those who may be less able to 
do so, must not be disproportionate to 
the cost of similar services in other fields 
of enterprise. 

To this end, the ideal accounting pro- 
cedure must be flexible and must be em- 
ployed with judgment and restraint. In 
99% of the trusts, there is no occasion 
for a judicial settlement of accounts every 
two or three years. In the ordinary de- 
cedent’s estate, one judicial settlement 
should be sufficient. The accounting 
statutes must allow discretion in this 
respect, and the fiduciary must exercise 
the discretion intelligently. 

The cheapest way of serving process, 
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if it accomplishes the desired purpose, is 
the best. Waivers are more economical 
than service. Needless paper work must 
be eliminated. Preliminary and inter- 
locutory proceedings must be discarded 
unless they serve a useful purpose. 
Representation of infants and incompet- 
ents must not be exploited. Where a 
capable guardian is already serving, and 
his interests are not adverse, there is 
ordinarily no reason for the appointment 
of another person as guardian ad litem. 
Referees’ fees, court costs, printing bills 
and even attorneys’ fees must be reason- 
able. Disciplinary action, when re- 
quired, must be direct, prompt and in- 
expensive. 

The corporate trustees have probably 
been more realistic in their approach to 
the problem of estate and trust adminis- 
tration than have the lawyers, the judges 
and the legislators. Aided by their vol- 
ume of business, which permits special- 
ization and economies of operation, they 
have, in general, rendered a good measure 
of service for each dollar charged to the 
trust customer. The legal profession, 
which is noted for its acumen, does not 
lack the ingenuity to devise procedures 
which, without sacrificing the safeguards 
created during the centuries, will equip 
us to maintain our leadership in the high- 
ly competitive life of the present day 
world. 
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MISSING PRINCIPALS, MISSING BENEFICIARIES, 
AND ABSENT FIDUCIARIES 


The Need for Legislation 


GILBERT T. STEPHENSON 
Director, Trust Research Department, Graduate School of Banking, American Bankers Assn. 


Missing Testaters and Intestates 


PROPERTY owner in military ser- 

vice is reported missing in action. It 
may be years before his whereabouts and 
fate are known. Meanwhile his property 
needs to be taken care of and his depen- 
dents provided for. 


In most states a period of seven years 
since the missing person was last heard 
from must elapse before a presumption 
of death arises that will justify a probate 
court in issuing letters testamentary or 
letters of administration. In most states, 
also, there are statutory provisions for 
the appointment of a collector, receiver, 
or temporary administrator to preserve 
the property; but few, if any, of these 
temporary appointees have power active- 
ly to manage the property or to provide 
for the property owner’s dependents. 


During the 1943 sessions of the legis- 
latures, five states—Arkansas,!, Idaho,” 
Nebraska,* Ohio,* and Pennsylvania5— 
enacted statutes providing for the ap- 
pointment of a trustee to take over and 
manage the property of a missing testa- 
tor or intestate and, upon order of court, 
to use income or principal or both for the 
support and maintenance of his depen- 
dents. The statutes provide for the trus- 
tee’s accounting for his administration 
and for his turning over the property to 
the missing person if he returns or, if 
not, to his executor or administrator. 


After the present war many Americans 
may be engaged for years in overseas 
civilian service, some of whom may be 
reported missing and their whereabouts 

From address before Section of Real Property, 
Probate and Trust Law, American Bar Assn., Aug. 
23, 1943. 

1. Act. No. 71. 2. Ch. 60. 

3. Bill No. 209. 4. H. B. No. 268. 

5. Act No 354. 


or fate unknown for a considerable length 
of time. In peacetime there always will 
be occasional cases of missing or lost 
property owners. Consequently, there 
would seem to be need for similar legis- 
lation in the remaining states. 


Missing Settlors 


A property owner, before entering or 
upon entering military service, created a 
living trust providing for the income to 
be paid to him for life and upon his death 
for the income or principal to be paid to 
some third person. He is reported miss- 
ing in action and he has dependents. 

Would it not be advisable for the states 
to provide by legislation for the trustee, 
under order of court, to use the income 
or principal for the settlor’s dependents 
until his fate is known. In most cases 
the dependents themselves are the suc- 
cessive or ultimate beneficiaries of the 
trust, so it would be only in cases in 
which they were not beneficiaries that 
the rights of third parties might be in- 
volved. So far as is known, no state has 
legislated on this subject. It is a point 
on which both the possibility and the de- 
sirability of effective legislation need to 
be explored. 


Missing Principals of Agencies 


A property owner, before entering or 
upon entering military service, created an 
agency for the management of his prop- 
erty and for the support of his depen- 
dents. He is reported missing in action. 
It is a well settled principle of law that 
the death of the principal terminates an 
agency. 

Since 1880 Mississippi has had a stat- 
ute to the effect that the death of the 
principal shall not operate as a revoca- 
tion of the agency as to any person deal- 
ing with the agent in good faith, without 
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notice of the death. During 1943, 8 
states—Connecticut,’ Illinois,3 Kansas,® 
Michigan,!° New Hampshire,!! New Jer- 
sey,!* Ohio,!* Rhode Island and Wiscon- 
sin'*—passed laws providing, in sub- 
stance, for the continuance of the agency 
after the death of the principal as to 
any dealings with third parties acting in 
good faith, without knowledge of the 
death. 

Inasmuch as missing principals of 
agencies are not confined wholly to war- 
time, it would seem advisable for the re- 
maining states to adopt legislation pro- 
viding for the continuance of the agency 
as to third parties dealing in good faith 
with the agent, without knowledge of the 
death of the principal. 


Missing Heirs and Distributees 


An estate has been settled by the execu- 
tor or administrator and the time for 
distribution has come. One of the heirs 
or distributees in military service has 
been reported missing. His dependents 
need to be provided for. 


The executor or administrator may 
make delivery or distribution to the other 
heirs and distributees. It may continue 
to hold the share of the missing person, 
or, if the share is cash or securities, it 
may turn it over to the court. While this 
relieves the executor or administrator, it 


3. Miss. Code, 1930, vol. 1, Ch. 56, sees. 2952- 
2953. 
7. Ch. 303. 
> & ; -273. This statute is restricted to 
transactions involving the title to real prop- 
erty. 
9. Ch. 232, sec 
8. B. 288. 
2. Ch. 157. 
. Ch. 49. 


iS 
11. Ch. 162. 
13. S.B. 170. 
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does not provide for the missing heir’s 
or distributee’s dependents. 

Might it not be advisable to provide 
by appropriate legislation for the court 
to appoint a trustee—in most cases, per- 
haps, it would be the erstwhile executor 
or administrator—to hold the missing 
person’s share and, under order of court, 
pay the income to or for, or use the prin- 
cipal for, his dependents? 


Missing Beneficiaries of Trusts 


A person in military service who is the 
immediate beneficiary of a trust is re- 
ported missing. He has dependents. If 
he is alive, he is entitled to the income; 
if he is dead, the next successive bene- 
ficiaries or the ultimate beneficiaries are 
entitled to the income or principal or 
both. 


Would it not be advisable to have legis- 
lation authorizing the trustee, upon an 
order of court, to pay the income and, if 
the dependents are the next successive 
beneficiaries or the ultimate beneficiaries, 
use the principal also for their sup- 
port? 


Alien or Foreign Heirs, Distributees 
and Beneficiaries 


Beneficiaries who are citizens or resi- 
dents of enemy or occupied countries are 
creating problems no less perplexing than 
those created by American beneficiaries 
reported missing in action. So far as is 
known, only four states legislated on the 
subject in 1943. California,!#« Illinois 
and Maryland!® provide that the mailing 


14a, A. B. No. 671. 15. A. B. No. 671. 
16. Ch. 31. ‘ 
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of notice to the alien property custodian 
shall give the court authority to settle 
the account of an executor, administrator, 
guardian, or trustee where an alien is an 
interested party. Minnesota passed a 
statute authorizing the fiduciary to de- 
liver the share of a citizen and resident 
of a foreign country with which this 
country maintains diplomatic relations to 
the diplomatic or consular representative 
of that country.17 


It would seem that every state should 
have legislation facilitating the settle- 
ment of accounts and the closing of es- 
tates and trusts in which citizens and 
residents of foreign countries, whether 
enemy, neutral, or allied, are interested. 


Absent Fiduciaries 


With respect to fiduciaries, it is not a 
matter of being reported missing but of 
being absent and unable to discharge 
their duties. 


Long before this war and without 
reference to any war, England had pro- 
vided by legislation that a trustee intend- 
ing to remain out of the United Kingdom 
over a month might delegate his duties, 
powers, and discretions to his co-trustee 
(provided the co-trustee was a trust 
corporation) or to a third person.!% Sev- 
eral other parts of the British Empire 
and Commonwealth of Nations had adopt- 
ed similar legislation. Also, with direct 
reference to the present war, the Prov- 
ince of Ontario in Canada enacted on 
September 1, 1939, a statute to the effect 
that a fiduciary in military service might 
delegate the execution of his trust during 
the period he was engaged in war service 
and two months thereafter.1® In both 
these cases, it should be noted, the fidu- 
ciary is given the right to name his own 
attorney-in-fact without the intervention 
of the court, but the fiduciary remains 
fully liable for the acts or omissions of 
his agent. 

During the fall of 1942 the Committee 
on Fiduciary Legislation of the Trust 
Division of the American Bankers Asso- 
ciation undertook to draft a uniform 
Fiduciaries’ Emergency Act. Due to dif- 

17. Ch. 477. 


18. English Trust Act, 1925, sec. 25. 
19. 3 Geo. VI, 1939. 


TRUSTS and ESTATES—September 1943 


ferences in local laws and practices, it 
had to content itself with the drafting 
of a statute not as a uniform or model 
statute, but for the purpose of stimulat- 
ing thought on the subject.?° 


During 1942-43, fifteen states passed 
acts providing for substitutes for fidu- 
ciaries in military service.*!_ While there 
are many differences in details in these 
statutes, they all are designed to serve 
the same purposes—that is, to provide 
for a substitute fiduciary, to protect both 
the original fiduciary and the substitute 
fiduciary, and to provide for unbroken 
administration of the estate, trust, or 
guardianship. 


Would it not be advisable for the re- 
maining states, without regard to the 
duration of the present war, to adopt 
similar legislation? After peace comes 
there still will be occasions when there 
will be need for substitutes for absent 
fiduciaries. 


Drafting Not A Substitute for 
Legislation 


That there is need for legislation on 
all the abovementioned ‘points is manifest 
in the widespread attempts by draftsmen 
through provisions in the trust instru- 
ments to solve the problems incident to 
missing principals and beneficiaries and 
absent fiduciaries.22 Some draftsmen 
have drawn elaborate provisions for the 
continuance of an agency during the pe- 
riod the principal might be missing, but 
many other lawyers have doubted the 
efficacy of such provisions. Draftsmen 
have dealt with missing settlors and bene- 
ficiaries and absent fiduciaries. But ap- 
parently no draftsman has found a way 
to accelerate the time of probate of the 
will of a missing testator. 


If it were possible to get in touch with 
all testators, settlors, and principals, and 
to make or remake all trust instruments 
in the light of war conditions, legislation 
would not be needed so much. But with 
so many persons already out of reach, 
legislation alone is the remedy. 


20. Trust Bulletin, December 1942, p. 3. 

21. For citations to these statutes, see report of 
Committee on Substitute Fiduciaries, page 269 
of this issue. 
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In most of the states the legislature 
will not meet again in regular session 
until 1945. By that time, the war prob- 
ably will be over and the wartime need 
for this legislation will have passed. 
However, the peacetime need will contin- 
ue. 


Much of the abovementioned legislation 
was passed expressly as wartime emer- 
gency acts and will expire by their own 
limitation soon after the war. To the ex- 
tent that there is peacetime need for any 
of this legislation, the acts should be 
amended to eliminate the wartime emer- 
gency features and the expiration by 
their own limitation. 


The logical way to go about obtaining 
this legislation has been pointed out by 
Professor Bogert. He suggested that the 
Trust Division of the American Bankers 
Association sponsor the formation of 
committees in each state, consisting of 
trustmen, lawyers in general practice, 
judges, and teachers of the law of trusts, 
to re-examine the trust law of that state 
and work for improvements.?? Encourag- 
ing progress along this line already has 
been made, as illustrated by the recent 
Trust Act in Texas. In Ohio, the 1943 
session of the legislature adopted an 
extraordinary body of trust legislation 
as the direct result of the cooperative 
efforts of the Probate Code and Trust 
Committee of the Ohio State Bar Asso- 
ciation, of the Probate Judges Associa- 
tion, of the Trust Committee of the Ohio 
Bankers Association, and of the Fiducia- 
ries Research Bureau sponsored and 
financed by the trust institutions of Ohio. 


These states** have pointed the way, 
through the cooperation of the lawyers, 
the law teachers, the judges, and the 
trustmen, for the general improvement 
of trust law. The immediate objective 


22. Study No. 8, Wartime Provisions of Trust In- 
stitutions (published as a supplement to the 
Trust Bulletin, December 1942). 

23. Bogert, George G., A Project for Improve- 
ment of Trust Law, Trust Bulletin, January 
1940, p. 5. 

24. Georgia joined the group last month when 
committees were appointed by the Bar and 
Bankers Assns. to cooperate in preparing a 
revision of trust law. S. Hawkins Dykes, of 
Americus, and James C. Shelor, of Trust Com- 
pany of Georgia, Atlanta, are the respective 
chairmen, 
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of this cooperation well may be the com- 
pletion of needed legislation with respect 
to missing principals, missing beneficia- 
ries, and absent fiduciaries on which un- 
der the stimulus of the war such a good 
start already has been made. 


Uniform Law on Double 
Taxation Approved 


Two Acts, both dealing with double death 
taxation, were approved by the National 
Conference of Commissioners on Uniform 
State Laws at its annual meeting in Chica- 
go last month. Both cover the situation 
“Where Domicile Is In Dispute,” but one 
provides for “Interstate Compromise of 
Death Taxes” while the other calls for “In- 
terstate Arbitration of Death Taxes.” These 
uniform laws will not be promulgated by . 
the Conference until formal approval by 
the American Bar Association, which prob- 
ably will not be forthcoming for some 
months. 


The Conference also discussed, section by 
section, Uniform Acts “Abolishing Possi- 
bility of Reverter after Lapse of Time,” 
“Giving Statutory Recognition to Doctrine 
of Cy Pres in Construing Charitable 
Trusts,” “Powers of Foreign Representa- 
tives,” and “Ancillary Administration of 
Estates.” These will be reconsidered fur- 
ther at the next annual meeting. 


Readers interested in seeing copies of any 
of the mentioned Acts may contact Barton 
H. Kuhns, Secretary of the Conference, at 
1140 N. Dearborn Street, Chicago. 
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STATE AND FEDERAL TAXATION 


The Year’s Developments Affecting Estates and Trusts 


WALTER L. NOSSAMAN 
Brady & Nossaman, Los Angeles; Committee Chairman 


HE Committee’s conception of its task 
has been, primarily, to formulate a 
report embodying the more significant cur- 
rent developments in ti.e field of taxation 
affecting estates and trusts; and, secondar- 
ily, as a by-product, the making of sug- 
gestions as to legislation. 


I. Inheritance Tax Matters Involving 
Two or More States 


(1) Reciprocal or ‘other exemption of 
intangibles belonging to non-residents. At 
the present time forty-four states, the Ter- 
ritories of Alaska and Hawaii, and the Dis- 
trict of Columbia have legislation of some 
sort exempting from inheritance tax the 
intangibles of non-resident decedents. (See 
C.C.H. Inheritance, Estate & Gift Tax Ser- 
vice, 7th ed., pp. 10111 ff. and 81045 ff.) 
Arizona and Utah are the most recent addi- 
tions. The addition of Utah is especially 
significant since it was in this state that 
State Tax Commission v. Aldrich, 316 U. S. 
174 (1942) arose, overruling prior holdings 
of the Supreme Court that intangibles were 
taxable for death tax purposes only at the 
decedent’s domicile.1 There are four states 
without exemption statutes: Georgia, Mon- 
tana, South Dakota and Texas. 


In general, exemption statutes fall into 
three categories: 


(a) Exemption absolute and com- 


plete (e.g. New York). 


(b) Exemption absolute and com- 
plete but solely on a reciprocal basis 
(e.g. Maryland). 


(c) Exemption statute complete, 
either absolutely or on a reciprocal basis, 
with certain exceptions (e.g. in Rhode 
Island the tax is applicable with respect 
to intangible property over which a non- 
resident exercises or fails to exercise a 


From report to Probate and Trust Law Divi- 
sions, American Bar Assn., Aug. 24, 1943. 


1. A recent case on the power of the domiciliary 
state to tax intangibles transferred in trust, 
in contemplation of death, to a foreign trus- 
tee is Central Hanover Bank & Trust Co. v. 
Kelly, 87 L. Ed. Adv. Ops. 917 (1943). 


power of appointment derived from a 
resident decedent. Some statutes pro- 
vide for taxing intangibles having a 
business situs in the state; for example, 
Arkansas, Kentucky, North Carolina. 
Some require that a tax be paid at the 
domicile in order to obtain exemption; 
for example, Iowa, Kansas. In Idaho, 
reciprocal exer:ption provisions appar- 
ently do not apply to stock of domestic 
corporations. ) 


Those states which fall within category 
(a) or (b) need no further legislation. It 
is to be hoped that the four states without 
legislation will fall in line, and that the 
divergences represented by category (c) 
will tend to disappear. 


(2) Reciprocal or other exemption of 
gifts for charitable purposes. This Com- 
mittee’s 1942 report adverted to the desir- 
ability of enactment of statutes extending 
exemption to charitable corporations re- 
gardless of where they are incorporated, 
stating that this practice should be encour- 
aged by all states or, at least, reciprocal 
exemption statutes enacted, and that these 
statutes should be uniform. The Commit- 
tee repeats its recommendation that an ap- 
propriate resolution be submitted to the 
Commissioners on Uniform State Laws.14 


The following states have — reciprocal 
statutes with respect to exemptions of the 
cl.aracter mentioned:? California, Connec- 
ticut, Kentucky, Maine, Massachusetts, 
North Carolina, Ohio (limited to institu- 
tions of learning and hospitals), Oregon, 
Rhode Island, Washington and Wyoming. 


In the following states the exemption is 
not limited to the state of residence of the 
donor: Alabama, Arizona, Arkansas, Dela- 
ware, Florida, Georgia, Hawaii, Mississip- 
pi, Nebraska, New York, North Dakota, 
Tennessee and Virginia. 


la. Cf. Proposed crediting device under Federal 
estate tax law, discussed below. 


2. Prentice-Hall, Inheritance & Transfer Tax 
Service, pp. 856-857. See also C. C. H. In- 
heritance, Estate & Gift Tax Service, 7th ed., 
pp. 10111 ff. and 81029-30. 
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Since the above compilation, legislation 
has been enacted in Maryland, Minnesota 
and Wisconsin. Maryland (Ch. 964, Laws 
of 1943) provides for a limited non-reci- 
procal exemption of such transfers. Minne- 
sota (Ch. 504, Laws of 1948) eliminates the 
restriction that such transfers to be exempt 
must be for use within the state and also 
provides for reciprocal exemption. Wis- 
consin (Ch. 131, Laws of 1948) exempts 
transfers to the American Red Cross. The 
restriction of exemptions to domestic trans- 
ferees is continued. 


(3) The promotion, through uniform 
laws or otherwise, of some means of resolv- 
ing conflicts as to domicile. The solution of 
the problem of domiciliary conflicts affect- 
ing death taxes is presently attempted by 
extension of legislation permitting compro- 
mises among the claimant states, with fur- 
ther provision for arbitration where agree- 
ment fails. The further suggestion is here 
made that the object sought to be attained 
may be accomplished by further extension 
of the crediting device in the Federal Es- 
tate Tax Law. 


This suggestion was first made by a mem- 
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ber of this Committee, in Trust Companies 
Magazine,28 and was further developed in 
in his address at the 1940 meeting of the 
American Bar Association, as follows: “A 
further suggestion offered *** is that addi- 
tional credits be allowed under the Federal 
Estate Tax Act for death taxes paid to the 
domiciliary state to all estates in those 
states which submit to the United States 
Board of Tax Appeals as the tribunal to 
mediate conflicting claims as to domicile.” 


II. Federal Estate Taxes 


The developments discussed here arise, 
for the most part, out of the numerous 
changes made by the 1942 Revenue Act. 


(1) Effective date (Sec. 401). Except 
as expressly provided, the 1942 amendments 


. McCloy, ‘Domiciliary 
1938, T. C. M. 679. See also paper by Mor- 
timer M. Kassell, Deputy Commissioner and 
Counsel, New York Department of Taxation 
and Finance, presented at 1942 meeting of 
National Tax Assn., and tentative report of 
the Committee on Intergovernmental Fiscal 
Relations to the Secretary of the Treasury 
(“The Groves Report’’). 


Tax Conflicts, Dee. 
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apply only to estates of decedents dying 
after October 21, 1942. 


(2) Community property (Sec. 402). 
Amendments make community property, 
generally, taxable in husband’s estate; also 
taxable in wife’s estate to extent that she 
has power to dispose of it by will (one- 
half generally). See United States v. 
Goodyear, 99 F. 2d 523 (C.C.A. 9); Bigelow, 
39 B.T.A. 635 (1939), estate tax cases de- 
cided under former law. On June 21, 
1943, the Louisiana Supreme Court, in Suc- 
cession of Sam Weiner, held this section un- 
constitutional.3 


(3) Powers of appointment (Sec. 403). 
Heretofore unexercised general powers and 
special powers, whether exercised or not, 
have not been taxable. New law taxes gen- 
eral and most special powers, whether exer- 
cised or not. The Treasury’s extremely 
broad definition of powers of appointment 
in Regulations 105, Sec. 81.24. (including 
powers to revoke, terminate, appropriate 
or consume) is to be noted. 


(a) Roughly speaking, powers exercis- 
able only in favor of spouses, descendants, 
spouses of descendants and charitable, etc. 
uses are not taxable. Also excluded are 
special powers, simply collateral, that is, 
a power given to a stranger (e.g., executor 
or trustee) having no beneficial interest in 
the property. The Regulations dealing 
with powers of this type will need clarifica- 
tion (and perhaps Congressional action). 
For example: Trust instruments frequently 
authorize the trustees to expend principal 
when income is insufficient. In most cases, 
this is a fiduciary power, the exercise of 
which is subject to court review for abuse. 
In many instances the income beneficiary 
is also trustee or co-trustee. Under the 
Regulations there will be numerous border- 
line cases where an income beneficiary may 
be compelled to resign as trustee or co- 
trustee to avoid the risk of the contention 
that the trust is taxable, to some extent at 
least, in the beneficiary’s estate. It may 
be doubted whether Congress intended such 
a result. 


(b) Unless the decedent directs other- 
wise in his will, the executor can recover 
from persons receiving property covered by 
a taxable power the proportion of the estate 
tax allocable to that property. 


8. Cf. Smith, “Will Community Property Estate 
Tax Be Upheld?”, Jan. 1943 Trusts and Es- 
tates 85. 
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(c) The 1942 amendments are not ap- 
plicable to: 

(A) special powers created on or be- 
fore, and not exercised after, October 21, 
1942. 

(B) general powers created on or be- 
fore October 21, 1942, where donee was 
on that date under legal disability to re- 
lease the power, until six months after 
disability terminates. Military service is 
a disability. 

(C) powers existing on October 21, 
1942, if released before March 1, 1944 
or within period specified in (B); nor 
where donee dies before March 1, 1944, 
or within period specified in (B), and 
the power is not exercised. 

(d) Estate tax status of taxable powers 
not released or exercised before March 1, 
1944. 

(1) Suppose the power is not thereaf- 
ter released or exercised. Donee dies. The 
tax applies. 

(2) Suppose the power is exercised 
on or after October 21, 1942. Donee 
dies. If exercise is revocable, donee has 
the power at his death (see (d) (1) 
above). If irrevocable, the tax applies 
(a) if the exercise is in contemplation 
of death; (b) if disposition made by the 
exercise is intended to take effect in pos- 
session or enjoyment at or after donee’s 
death (this includes all dispositions by 
will, probably most dispositions by other 
instruments); (c) if under the disposi- 
tion made, the donee has retained for life 
or any period not ascertainable without 
reference to, or not ending before his 
death, possession or enjoyment of, or 
right to income from the property; (d) 
if the right is retained, either alone or 
in conjunction with any person, to desig- 
nate who shall possess or enjoy the prop- 
erty or the income from it. 

(3) Suppose the power is released on 
or after March 1, 1944. Donee dies. The 
tax applies under the conditions men- 
tioned in paragraph (2). See Regula- 
tions 105, Sec. 81.24 (b), making a re- 
lease, coupled with retention of income, 
etc., taxable, regardless of the fact that 
in most trust cases, the equitable life 
interest is inalienable, and _ retention, 
therefore, involuntary. 

(4) Life insurance (Sec. 404). Insurance 
on a decedent’s life, payable to beneficiaries 
other than his estate, is now included to 
the extent that he (A) paid the premiums 
or (B) possessed at his death any of the 
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incidents of ownership, not including rever- 
sionary interests. (Exclusion of reversion- 
ary interests makes doctrine of Helvering 
v. Hallock, 309 U.S. 106 inapplicable to 
insurance. It had been so applied in Chase 
National Bank v. United States, 116 F. 2d. 
625 (C.C.A. 2). 


In determining amount of premiums paid 
by decedent, the amount paid by him on or 
before January 10, 1941 (date of T.D. 5032, 
adopting payment of premiums test) is ex- 
cluded if at no time after that date he 
possessed an incident of ownership, includ- 
ing, for this purpose, a reversionary inter- 
est (Regulations 105, Sec. 81.27). This 
means (1) that if insured never paid any 
premiums, a reversionary interest in him 
does not render the proceeds taxable in his 
estate; (2), if he has paid premiums after 
January 10, 1941, the insurance will be in- 
cluded to that extent regardless of incidents 
of ownership; and (3), to get the benefit 
of excluding the amount of insurance paid 
for by him on or before January 10, 1941, 
he must have divested himself of all inci- 
dents of ownership, including reversionary 
interests, on or before that date. 

For a formula governing transfers for 
consideration, see Sec. 404 (a). Insurance 
transferred by decedent is not included in 
the estate unless the transfer constituted 
a gift in whole or in part, as defined for 
gift tax purposes. 


In effect, life insurance on the husband’s 
life purchased with community funds is 
treated as part of his estate. See Lang 
v. Commissioner, 304 U.S. 264 (1938), es- 
tablishing contrary rule. 


Sec. 404 (b) provides for apportionment 
of taxes between insurance proceeds and 
the general estate, unless the decedent 
makes a different apportionment by will. 


(5) Limitation on Deduction for Claims. 
(See. 405). Deduction for claims (includ- 
ing funeral and administration expenses, 
family allowance) is disallowed in the 
amount by which the claims exceed the 
value of the property subject to claims. II- 
lustration: Under the former law, insur- 
ance might be taxable, but reduced for tax 
purposes by claims which were uncollectable 
because the insurance was exempt. 


(6) Deduction for previously taxed 
property (Secs. 405, 407). 


(a) To get the full deduction, the 
previously taxed property must be sub- 
ject to any general claims allowed. (See 
also (5) above.) 
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(b) Property previously subjected 
only to the additional estate tax (1932), 
not to the basic estate tax (1926), is 
now deductible, correcting an apparent 
inadvertence. 

(c) Property previously taxed under 
provisions relating to powers of ap- 
pointment is deductible. 


Amendments referred to under this head- 
ing (6) are in part retroactive to estates 
of decedents dying after February 10, 1939 
(date of enactment of Internal Revenue 
Code). The amendment referred to under 
(b) applies to estates of decedents dying 
after date of enactment of the 1932 Act. 
Sec. 407 (d) provides for refunds and 
credits on account of retroactive application 
of these amendments. 


(7) Charitable pledges (Sec. 406) are 
now deductible if they would be deductible 
as bequests. 

(8) Disclaimed legacies passing to char- 
ity (Sec. 408) are exempt if disclaimer is 
made prior to date prescribed for filing 
estate tax return. (Applicable to estates 
of decedents dying after February 10, 
1939.) 
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(9) Denial of deduction for legacies, 
etc. to or for use of propaganda, etc. cor- 
porations, (Sec. 409) is extended to trus- 
tees, fraternal societies, etc., carrying on 
propaganda or otherwise attempting to in- 
fluence legislation. 

(10) Credit for local death taxes (Sec. 
410). The 80% credit for state death taxes 
is allowed against the basic federal estate 
tax before instead of after the credit for 
federal gift taxes. 

(11) Specific exemptions (Secs. 404, 
414). Life insurance exemption ($40,000) 
is eliminated. $60,000 is exempt for the 
purpose of the additional estate tax. 


Recent Federal Estate Tax Cases 


In Helvering v. Hallock, 309 U.S. 106 
(1940), the retention of a reversionary in- 
terest in property rendered it subject to 
estate tax. But the intervening life estate 
or estates were excluded in computing the 
value of the interest. The Treasury adopt- 
ed this rule (Regulations 105, Sec. 81.17). 
Recently, contrary to its own regulations, 
the Treasury has induced the Tax Court to 
rule—erroneously, it would seem—that the 
possibility of reverter renders the entire 
trust corpus subject to estate tax. Lester 
Field, 2 T.C. (June 2, 1943). 

In Harrison v. Northern Trust Co. (Wolf 
Estate), 87 L. Ed. Adv. Ops. 320 (1943), 
it was held that the deductibility of a char- 
itable bequest is determined by federal, not 
state law. 

The lien of federal estate tax was given 
priority over a subsequent mortgage in 
Detroit Bank v. United States, 87 L. Ed. 
Adv. Ops. 266 (1943), and over subsequent 
state tax liens in Michigan v. United States, 
87 L. Ed. Adv. Ops. 271 (19438). 


Charitable Deductions 


Under Section 812 (d) of the Code the 
deduction from the value of the gross estate 
of resident decedents of transfers for pub- 
lic, charitable and religious uses, is not re- 
stricted to domestic transferee corporations. 
Similar transfers in estates of non-resi- 
dents, not citizens of the United States, are 
deductible only if made to domestic corpor- 
ations (Section 861). There should be no 
restriction of exemption of such transfers 
based upon the place of organization of 
the transferee corporation or upon the place 
where it mainly operates. This is especial- 
ly necessary at the present time when our 
armed forces may be dependent upon the 
ministrations of such corporate agencies 
anywhere in the world. 
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It is therefore suggested that our federal 
estate tax statute should be amended to 
that end, and that, in order to induce the 
states to apply a similar principle in inher- 
itance taxation, estates of decedents resid- 
ing in states whose statutes restrict exemp- 
tions to domestic corporations or corpor- 
ations carrying on their activities in the 
given state should be deprived of the ex- 
emptions now or hereafter accorded under 
the Federal crediting section. 


Apportionment of Federal Estate Tax 


In California, New York and Pennsy]l- 
vania, and in some other states, pro- 
vision is made for apportioning the federal 
estate tax among all who share in the tax- 
able estate, instead of placing the entire 
burden on the probate estate (and the resi- 
due of that estate) which is the rule in the 
absence of statute. Such statutes are con- 
stitutional. Riggs v. del Drago, 87 L. Ed. 
Adv. Ops. 69 (Nov. 9, 1942). 

A letter by Louis J. Merrell in the New 
York Law Journal May 25, 1943, calls 
attention to the desirability of a uniform 
law similar in effect to the New York sta- 
tute, Sec. 124, Decedent Estate Law. The 
subject matter would be within the compe- 
tency of Congress, which has already par- 
tially covered it by special provisions re- 
lating to appointed property and insurance. 
Consideration might well be given to the 
further extension of the apportionment 
principle, rendering it of general applica- 
tion. 


IV. Gift Taxes 


(1) Effective date (Sec. 451). Except 
as expressly provided, 1942 amendments are 
applicable only to gifts made after Decem- 
ber 31, 1942. 

(2) Powers of appointment (Sec. 452). 
Exercise or release of power of appoint- 
ment is deemed a transfer by donee. Spe- 
cial and purely collateral powers not sub- 
ject to estate tax are not subject to gift 
tax. The gift tax amendments do not ap- 
ply in those cases where the corresponding 
estate tax amendments do not apply. 

(a) Release of a power prior to March 
1, 1944, is not subject to gift tax. (This 
provision retroactive to all calendar years 
prior to 1948. For a contention that a re- 
lease is taxable, see Clark, 47 B.T.A. 865, 
1942). Only an irrevocable exercise of a 
power will be subject to gift tax. 

(b) What powers are releasable —meth- 
ows of release. These questions are dis- 
cussed in “Release of Powers of Appoint- 
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ment,” 56 Harv. L.R. 757 (March, 19438), 
by a member of this Committee. See also 
Alexander, Taxation of Powers of Appoint- 
ment, id., 742. 

(c) Gift tax on non-exercise of power. 
A questionable interpretation by the Regu- 
lations concerns the gift tax on the non- 
exercise of a power of withdrawal. As- 
sume the following illustration: A creates 
a trust of $100,000 with income payable to 
B for life with power in B to withdraw 
principal not to exceed $10,000 in any one 
year (non-cumulative). On the death of 
B, the property is to be distributed to C. 
At no time during the life of the trust does 
B exercise the right of withdrawal. 

The regulations, Regulations 79, Article 
2 (b), seem to provide that under this il- 
lustration B has made a gift of $10,000 
each year to C. The theory is apparently 
based upon the concept that a power to 
withdraw is the equivalent of ownership 
of the property itself. Therefore, when 
that power ceases, a transfer of ownership 
occurs, resulting in a gift tax. The situ- 
ation may be regarded by the Treasury as 
comparable with that existing when a donor 
creates a revocable trust of his own proper- 
ty and provides that at the end of one year 
the power of revocation shall cease (Regu- 
lations 79, Article 8). Obviously, in this 
latter situation there is a gift of the prop- 
erty on the date the trust becomes irrevoc- 
able. 

However, the gift tax law provides for a 
tax in the following language: “An exer- 
cise or release of a power of appointment 
shall be deemed a transfer of property by 
the individual possessing such power.” 
Nothing at all is said about non-exercise of 
a power of appointment. Thus, it is only 
by saying that the non-exercise of a power 
is the equivalent of the exercise or release 
of a power that the gift tax can attach, 
but that there is a distinction between ex- 
ercise, release and non-exercise is recog- 
nized by the statute itself. Sec. 403 (d). 
It is believed that the regulations here go 
beyond the statute. 

(d) Further comments on exercise and 
release of powers. The principal problem 
is whether or not releases are good accord- 
ing to the law of the particular state. (See 
the law review articles mentioned above.) 
Some states have come to the aid of the 
harassed practitioner with statutes telling 
him what to do. Connecticut, Illinois, Iowa, 
Maryland, Massachusetts, Minnesota, New 
Jersey, New York, North Carolina, Ohio, 
Pennsylvania and Rhode Island enacted 
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laws on this subject at their 1943 legislative 
sessions. The hope may be expressed that 
the extension to March 1, 1944 of the time 
within which to release powers tax-free, 
will enable Congress to reconsider the wis- 
dom of taxing powers in the manner pro- 
vided by the 1942 Act. 

Section 811 (f) of the Code might well 
be amended so that there would be no tax 
on the exercise or non-exercise of any power 
of appointment (including a general power) 
if by such exercise or non-exercise the ap- 
pointive property passes to the class of per- 
sons exempted under Section 811 (f) (2) 
(A) that is, spouses, descendants, etc., or 
public or charitable purposes. If the policy 
of Congress in not taxing a power to ap- 
point within the limited class defined in 
that Section is sound, there should be no 
tax if by the exercise or non-exercise of 
any kind of power the appointive property 
passes to no others than the persons ex- 
empted in that Section. As a matter of 
fairness and logic the impact of the tax 
should depend upon whether the property 
actually goes to the favored classes, not 
upon whether by some disposition which 
was never made—and in most instances, 
was never intended to be made—it might 
have been diverted from those objects. 

Another helpful suggestion would be to 
make the application of the 1942 law pros- 
pective only, so that it would not apply 
to powers heretofore created. 

(3) Gifts of community property (Sec. 
453) are regarded as gifts by husband, ex- 
cepting property shown to have been re- 
ceived as compensation for personal ser- 
vices actually rendered by wife, etc. 

(4) Specific gift tax exclusion and ex- 
emption. (Secs. 454, 455.) Beginning with 
1943, $3,000 to any person in any one year 
is excluded, and the specific exemption is 
$30,000. The exclusion formerly accorded 
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to gifts in trust (where they are not gifts 
of future interests in property) is restored 
beginning January 1, 1943. 


(5) Recent decisions on gift tax. In 
Smith v. Shaughnessy, 87 L. Ed. Adv. Ops. 


504 (1943) it was held that the gift tax. 


epplies to a transfer in trust although the 
property would revert to the grantor if he 
survived his wife, the life beneficiary. This 
decision seems difficult to reconcile with 
Sanford’s Estate v. Commissioner, 308 U.S. 
89. The gift was defeasible upon a contin- 
gency which might occur. The attempt to 
place a value upon such a transfer seems 
unrealistic in view of the fact that the 
donees will finally receive all or none. Under 
no circumstances will a tax based on prob- 
abilities of survival represent the correct 
figure. It will be 100% too much, or gross- 
ly inadequate, depending on the event. 


In a companion case, Robinette v. Hel- 
vering, 87 L. Ed. Adv. Ops. 508 (1943) the 
court solved the question of value of the 
reversionary interest by ignoring it, where 
the value was too difficult to determine. 
This emphasizes the seeming inequity of 
the theory which compelled such a result. 


Mr. Justice Roberts dissented in both 
cases. The grounds of his dissent might 


well be considered by Congress as a basis 
for remedial legislation.32 


V. Federal Income Taxes Affecting 
Estates and Trusts 


1942 Changes in Law (Sec. 111) 


(1) Gifts etc. of income. If under the 
terms of the gift, bequest, devise or inher- 
itance, payment, crediting or distribution 
thereof is to be made at intervals, to the 
extent that it is paid or credited or to be 
distributed out of income from the property, 
it is taxable to the donee, legatee, etc. 

(2) Income which is to be “distributed 
currently, is now defined as income which 
“becomes payable” to the beneficiary etc. 
during the taxable year. Illustrations: (i) 
accumulations made during one year, paid 
to beneficiary on or after January Ist of the 
following year, will be taxable to bene- 
ficiary (but see (4) below; (ii) a taxable 
year can no longer be broken into two parts 
(July 1 and January 1 distributions), creat- 


3a. The Chairman of this Committee, having gone 
on record (in Taxes on Gifts Subject to Con- 
tingencies, 20 Taxes 650, November, 1942) in 
favor of the view which only Mr. Justice Rob- 
erts could later be prevailed on to accept, ad- 
mits his deficiencies as a prophet, but is still 
“unreconstructed.”’ 


TRUSTS and ESTATES—September 19438 


ing two taxable entities, trust and benefi- 
ciary. (iii) income for the taxable year 
distributed on closing an estate or trust 
will be taxable to the distributee. 

(3) Annuity trusts. Under the prior 
law, annuities which were a charge upon 
principal and income of the trust were not 
taxable to the beneficiaries. The income 
of the trust was taxable to the trust. 

Income from this type of trust is now 
taxable to beneficiary to extent that 
amounts distributed do not exceed distri- 
butable income of trust (overruling Burnet 
v. Whitehouse, 283 U.S. 148, 75 L. Ed. 916 
(1931)). If aggregate amount distributed 
exceeds distributable income, a proration 
is provided for. Amounts distributable out 
of income from such trusts are now de- 
ductible in computing income of the trust. 
(Overruling Helvering v. Pardee, 290 U.S. 
3865 (1933) ). 

The present statute introduces a new 
concept in defining distributable income as 
the higher of two amounts, namely, (a) 
the statutory net income of the trust, or 
(b) the fiduciary net income under the ap- 
plicable state law. Under such a rule an 
annuitant may be taxed with an amount 
exceeding the net taxable income of the 
fiduciary. For an explanation of the some- 
what obscure provisions of the statute, 
see Regulations 103, Sec. 19.162-2. 

(4) Distribution in first 65 days of tax- 
able year, if from income of the estate or 
trust for a period (or last twelve months 
of a period) preceding the taxable year, 
are considered as paid, on last day of pre- 
ceding taxable year. This puts income so 
distributed back into beneficiary’s preceding 
taxable year. Under the prior law, income 
accumulated in one year was taxed to the 
trust, and if distribution was made in the 
subsequent year, the beneficiaries took the 
distribution tax free. There are special 
provisions relating to annuity trusts (I.R.C. 
162 (d) (3) (B)). 

(5) When income accumulated in one 
taxable year is distributable after the first 
65 days of the subsequent year, the bene- 
ficiary pays a tax upon it (in addition to 
that paid by the trustee in the year of ac- 
cumulation) and the trust gets a corre- 
sponding deduction in computing its tax 
for that year. A double tax may result to 
the extent that the trust in that year does 
not have distributable income against which 
the deduction can be applied. Attention 
should be given to means for obviating or 
minimizing this inequity. A carry-over of 
the unused deduction (similiar to operating 
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loss deduction, I.R.C., Sec. 122) might be 
a partial solution. Illustration: Where a 
trust accumulates 1942 income, which is 
payable to beneficiary on or after March 
7, 1948, beneficiary pays the tax on the in- 
come as 1943 income, and the trust gets a 
corresponding deduction for 1943. The 
trust will pay the tax on the 1943 accumu- 
lations and get a credit in 1944 upon their 
distribution. This changes previously ex- 
isting law under which trustee paid tax on 
the income, beneficiary paid no tax and 
trustee got no deduction when it was dis- 
tributed. 

These provisions do not apply to annuity 
trusts (see (3), supra). 

It has been questioned whether Section 
111 applies the rules referred to in (38), 
(4) and (5) above to decedents’ estates. 
The amendments apply, however, in express 
terms, both to estates and trusts, and the 
Treasury regards the amendments as ap- 
plicable to estates. See Regulations 103, 
Sec. 19.162-2. 

(7) Alimony and separate maintenance 
trusts (Sec. 120). Income is taxable to 
wife where there is a decree of divorce or 
separate maintenance, and obligation of 
support is imposed upon or incurred by hus- 
band under decree or written instrument 
incident to divorce or separation. 

(8) Amortizable bond premiums (Sec. 
126). For special provisions relating to 
estates and trusts, see subsection (d). 

(9) Deduction of non-trade or non-bus- 
imess expenses (Sec. 121). Expenses paid 
or incurred “for the production or collec- 
tion of income, or for the management, 
conservation or maintenance of property 
held for the production of income” are now 
deductible. This permits deduction of trus- 
tees’ fees and other items heretofore dis- 
allowed. Retroactive to taxable years be- 
ginning after December 31, 1938; also given 
effect of amendment to all prior Revenue 
Acts (therefore applicable in all cases still 
open). The deduction is not allowed as to 
expenses incurred in earning tax exempt 
income. 

(10) Property held for production of in- 
come (Sec. 121). Such property (in addi- 
tion to property used in trade or business) 
is subject to allowance for depreciation. Re- 
troactive as noted under (9), above. 

(11) Fiduciary returns and information 
at source (Sec. 131). Returnable amounts 
have been reduced: $750 to $500; $1,500 to 
$1,200. 

(12) Income accrued at death (Sec. 
134). Such income, formerly taxable to 
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decedent in year of death, is now taxable 
to estate, or legatee, etc., who receives it. 
Deductions of a decedent are treated in the 
same manner. Retroactive upon consent of 
fiduciary and legatees, etc., interested, to 
taxable years beginning after December 31, 
1933. Where accrued income, part of the 
gross estate on which an estate tax is paid, 
is later collected by an heir, etc., the re- 
cipient may deduct the estate tax attribut- 
able to that item. 

(13) Capital gains and losses—Basis of 
gifts. in trust (Sec. 143). Amendment to 
1lo (a) (8), I.R.C. reversing previous rul- 
ings, makes 113 (a) (2) applicable to all 
gifts after December 31, 1920, for the pur- 
pose of determining loss, including gifts 
in trust (donor’s adjusted basis or market 
value at time of gift, whichever is lower; 
not donor’s basis only, as under old law.) 

(14) Capital gains and losses—basis of 
property transmitted at death (Sec. 144). 
If executor elects optional one year valua- 
tion date for estate tax purposes, value at 
that date is the basis. 

(15) Deductions from estate income 
(Sec. 161). Deductions under 812 (b) for 
estate tax purposes are not allowable as 
deductions for income tax purposes under 
Sec. 23 (except under subsection (w), add- 
ed by Sec. 184 (d), 1942 Act relating to 
deductions of estate, legatees, etc., on ac- 
count of decedent’s deductions), unless the 
right to claim them under 812 (b) is waiv- 
ed. This apparently relates to certain items 
deductible under this Act (see (9) above) 
for income tax purposes, which also con- 
stitute expense. See United States v. Pyne, 
813 U.S. 127, (1941); (attorneys’ fees in 
administering estate). 

(16) Pension trusts (Sec. 162). Im- 
portant changes are made in Sec. 165, 
I.R.C., relative to employees’ trusts. 
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(17) Common trust funds. Sec. 169 
I.R.C. was amended by Sec. 126 (e), 1942 
Act (amortization), Sec. 150 (f) (2), 1942 
Act (capital gains and losses). See Regula- 
tions 108, Sec. 19.169-2, as amended Jan- 
uary 19, 1943. 


Decisions Relating to Income of Estates 
and Trusts 


(1) Family trusts. The progeny of 
Helvering v. Clifford, 309 U.S. 331 (1940) 
continues to multiply. Conceding the praise- 
worthiness of the Court’s desire to minimize 
tax avoidance, the fact remains that a 
remedy based on principles so diffused that 
the Court itself is unable to isolate the de- 
ciding factors (see 309 U.S. at page 336), 
and so vague as to bewilder extremely com- 
petent judges,* is unsatisfactory. The Clif- 
ford rule, as a practical standard of con- 
duct, has failed. Congress should under- 
take to provide a remedy, bearing in mind 
that even some tax avoidance is preferable 
to the confusion into which taxpayers, the 
Treasury and the courts have fallen in try- 
ing to wrestle with the amorphous concept 
underlying the Clifford case. 


(2) Trusts to discharge grantor’s obli- 
gations. _In Helvering v. Stuart, 87 L. Ed. 
Adv. Ops. 109 (1942), it was held that 
where income from a trust may be used in 
the trustee’s discretion (whether or not it 
is actually so used) for the benefit of the 
grantor’s minor children, the grantor is 
taxable on the trust income. This case also 
suggests that control of a company in which 
the grantors are interested may be an im- 
portant factor in determining the manner 
in which trusts are created, and may have 
a bearing on the application of the Clifford 
doctrine. 


(3) Effect of state law. The Stuart 
case, just cited, is an important recent au- 
thority on the point that state law deter- 
mines whether the terms of the trust are 
such as to permit the revesting of the trust 
property in the grantor. 


(4) Stock dividends. Helvering v. Grif- 
fiths, 87 L. Ed. Adv. Ops. 597 (1943) holds 
a dividend of common on common not tax- 
able income. Helvering v. Sprouse, 87 L. 
Ed. Adv. Ops. 732 (1943) holds a dividend 
of non-voting common, distributed to hold- 
ers of non-voting and voting common, not 
taxable, where the distribution did not dis- 


in Commis- 
2d 628; 
Bateman, 


4. See comments of A. N. Hand, J., 
sioner v. Berolzheimer, 116 F. 
Magruder, J., in Commissioner v. 
127 F. 2d 266. 
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turb the relationship previously existing 
among stockholders, or between the tax- 
payer and the corporation. Strassburger 
v. Commissioner, 87 L. Ed. Adv. Ops. 732 
(1943) holds a dividend of preferred on 
common to the holder of all the common 
stock not taxable. 


i 


Tax Law Changes Suggested 


A number of amendments to the Internal 
Revenue Code were recommended by com- 
mittees of the American Bar Association’s 
Section of Taxation. The suggestions by 
the. Committee on Federal Estate and Gift 
Taxes, whose chairman is Lawrence E. 
Green, dealt exclusively with powers of ap- 
pointment, as follows: 


1. The interest of the donee of a power 
should be determined for estate tax pur- 
poses as of the date of donee’s death. 


2. A fiduciary who may have an inter- 
est in a fund under remote or improbable 
contingencies, should not be considered as 
having a taxable power. 


3. The provisions dealing with the ex- 
ercise of a power by creating another power 
should be clarified (as suggested). 


4. The power to name a fiduciary should 
not be deemed a power of appointment 
within the meaning of the law. 


5. The law as to renunciation of powers 
requires clarification (as suggested). 

6. The entire burden of tax caused by 
the existence of the power should be im- 
posed on the appointive property. 

7. Releases of powers should be recog- 
nized for Federal estate tax purposes with- 
out regard to the effect given to them by 
local law. 

8. The amendment made by the 1942 
Revenue Act should not apply to powers 
created on or before its effective date. 

9. Correlative amendments to the gift 
tax law would naturally be necessary. 

Among the recommendations made by the 
Committee on Federal Income Taxes, Mor- 
ton P. Fisher, chairman, were: 

1. Congressional reversal of Helvering 
v. Stuart so that trust income would be tax- 
able to the grantor only if it were actually 
used to support and maintain persons to 
whom he owes obligation to support. 

2. Extensive amendments to Sec. 162 
(d) of LR.C. to deal with distributions of 
estates and trusts considered to be out of 
income. 
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STATE LEGISLATION AFFECTING TRUSTS AND ESTATES 


EMERSON R. LEWIS 
Vice President, First National Bank of Chicago; Committee Chairman 


BRIEF summary of the legislative ac- 
tion of more or less general interest 
follows: 


. Prudent Man Investment Rule: Cali- 
fornia, Delaware, Minnesota. 

. Common Trust Fund: Alabama, Con- 
necticut, Georgia, Illinois, Ohio, Wash- 
ington, Wisconsin. 

. Wartime Substitute Trustee: Ala- 
bama, California, Georgia, [Illinois, 
Maryland, Michigan, Minnesota, Ne- 
braska, New Hampshire, New York 
(Amendment to 1942 law), Ohio. 

. Administration of Estates of Missing 
Persons: Arkansas, Idaho, Nebraska, 
Ohio, Pennsylvania. 

. Uniform Simultaneous Death Act: 
Colorado, Connecticut, Idaho, Iowa, 
Minnesota, New York, North Dakota, 
Washington. 

. Release of Powers of Appointment: 
Connecticut, Illinois, Iowa, Maryland, 
Massachusetts, Minnesota, New Jersey, 
New York, North Carolina, Ohio, 
Pennsylvania, Rhode Island. 

. Principal and Income Act: Oregon, 
Texas.* 


. Uniform Fiduciaries Act: Alabama, 
South Dakota, Ohio. 

. Uniform Trust Act: South Dakota, 
Texas.* 

. Death Tax Exemption—Non-residents: 
Arizona, Utah. 


The Chairman suggested to Commerce 
Clearing House, Inc., that it might be will- 
ing to prepare a summary of the 1943 leg- 
islation which had been reported to it and 
published in its services on Inheritance, 
Estate and Gift Taxes (to July 14, 1943) and 
on Trust and Estate Law (to July 1, 1948). 
Such summary is included in this report, 
for which this committee wishes to extend 
its sincere appreciation. 

(The material in Roman type is based 
upon the above name CCH services; that 
in italics is legislation reported by corre- 
spondents of the Committee. All refer- 
ences are to Laws of 1943. (Hd. Note.) 


From report to Probate and Trust Law Divisions, 
American Bar Assn., Aug. 24, 1943. 


*As a part of comprehensive Trust Code. 


Arizona 


Ch. 32: Exempts intangibles of nonresi- 
dents from estate tax and provides for is- 
suing waivers and consents for transfer of 
such intangibles. 

Ch. 39: Obligations issued under Feder- 
al Home Loan Bank and National Housing 
Acts.7 

Ch. 45: Housing bonds. 


Arkansas 


Act 21: Appointment of executors and 
administrators—non-residents. 

Act 47: Wills; descent and distribution 
—Japanese or persons of Japanese descent. 

Act 71: Trustees appointed for estates 
of missing persons and prisoners of war. 

Act 129: Guardians—sale or lease of 
property for reinvestment. 

Act 203: Administrators—amount of 
bond required. 

Act 280: Housing bonds. 

H. 50: Curtesy—property to which 
rights attach. 

H. 417: Appointment of executors and 
administrators—persons convicted of fel- 
ony. 

S. 260: Claims against estates—order of 
payment. 

Ch. 19: Exempts public use transfers 
from estate taxes. 

Ch. 142: Increases time for which ex- 
tensions of time for payment of estate tax 
may be granted from one year to eighteen 
months. 

Ch. 99: Provides for apportionment of 
state and Federal estate taxes proportion- 
ately among the distributees and/or bene- 
ficiaries of the estate. 


California 


Ch. 33: Fiduciaries Wartime Substitu- 
tion Act. 

Ch. 277: Building and loan association 
shares. 

Ch. 284: Bonds of joint highway dis- 
tricts. 


+Reference to types of investments throughout 
this report means authorization of fiduciaries to 
invest therein. 
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Ch. 305: Charitable gifts—restrictions 
as to time and amount. 

Ch. 333: Sales by fiduciaries—hearing 
for confirmation or approval. 

Ch. 369: Bonds of drainage districts. 

Ch. 522: Appointment of administrators 
—priority rights. 

Ch. 545: Bonds of county water author- 
ities. 

Ch. 811: Prudent man investment rule. 

Ch. 884: Distribution of estate—death 
of heir, legatee or devisee. 

A. 1026: Sales by fiduciaries—unit sales 
of personalty and realty. 


Ch. 19: Exempts proceeds of War Risk 
Insurance and veterans of World War II, 
from inheritance tax, and limits deduction 
on account of previously taxed property to 
instances where prior decedent died less 
than five years before present decedent. 

Ch. 658: Codifies inheritance and gift 
tax law as parts of Revenue and Taxation 
Code, effective July 1, 1945. 

Ch. 894: Provides for proration of the 
Federal estate tax. 

A. B. No. 641: Permits personal income 
tax deduction of expenses incurred in 
production or collection of income or for 
conservation or maintenance of income 
property. This conforms to Federal statute 
on same subject. 

S. B. No. 299: Relieves transfer agent 
from duty of inquiring into terms of trust 
when certificates of stock are held by trus- 
tee or other fiduciary in nominee account 
or otherwise. 

S. B. No. 301: Provides that title to 
and ownership in all United States bonds 
registered in name of one person and pay- 
able on death to named surviving bene- 
ficiary, or im name of two co-owners in 
alternative and payable on death to sur- 
viving co-owner, shall be wholly in sur- 
vivor beneficiary, and estate of deceased 
purchaser or co-owner shall have no inter- 
est therein. 

A. B. No. 671: Provides that mailing of 
notice to alien property custodian of a 
hearing upon an account of an executor, 
administrator, guardian or testamentary 
trustee, shall vest probate court with au- 
thority to hear and settle account without 
personal appearance on part of custodian. 


Colorado 


H. 85: Uniform Simultaneous Death 
Act. 
S. 288: 


property. 


Sales by fiduciaries—personal 
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H. 191: Amends inheritance tax law as 
follows: Adds reciprocal exemption pro- 
visions with respect to intangibles of non- 
residents and charitable, etc., transfers; 
provides for apportionment of exemptions 
in estates of nonresidents; requires that 
property taxes constitute a lien in order to 
be allowed as deductions and permits de- 
ductions for fulfilled charitable pledges; 
also makes other technical changes. 

Two small acts were passed, one of which 
referred to bonds of testamentary trustee, 
and the other of which gave executors, ad- 
ministrators, guardians and conservators 
broader power with relation to holding 
property owned by decedent. Under new 
law personal representative can hold bus- 
inesses and also certain types of tangible 
personal property, both upon court order. 


Connecticut 


Ch. 56: 
erty. 

Ch. 91: 
on appeals. 

Ch. 100: Estate accounting—scope and 
time requirements. 

Ch. 108: Sales by fiduciaries—private 
sale of realty. 

Ch. 124: Certificates of legal and non- 
legals. 

Ch. 141: 
gages. 

Ch. 184: 
Act. 

Ch. 217: 

Ch. 218: 
legality. 

Ch. 219: Bonds of towns and districts. 

Ch. 255: Notes secured by pledge of gov- 
ernment obligations. 


Sales by fiduciaries—real prop- 


Probate proceedings—time limit 


Loans secured by first mort- 
Uniform Simultaneous Death 


City bonds. 


Certificates as evidence of 


Delaware 


S. 34: 

S. 78: 
ities. 

H. 131: Provides for removal of limita- 
tions of time for assessment of inheritance 
taxes in certain cases, reassessments, ex- 
tensions of time for filing reports, and fil- 
ing of schedules of deductions. 


Florida 


H. 205: Refunding bonds and fuel tax 
anticipation certificates. 


Prudent man investment rule. 
Bonds of public housing author- 


Georgia 


Gov. 37: 
Gov. 65: 
curities. 


Defense housing bonds. 
Sales by fiduciaries—listed se- 
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Gov. 114: Sales by fiduciaries—notes or 
evidences of indebtedness. 

Gov. 879: Estate accounting—receipts 
and expenditures. 

Gov. 406: Estate accounting—time and 
contents. 

Gov. 413: Common trust fund statute. 

Gov. 450: Sales by fiduciaries—dower 
interest, rights of way, and easements. 

H. 182: Attorney’s fee for will contest. 

H. 391: Sales by fiduciaries—hours of 
sale. 

S. 110: 
tion Act. 


Fiduciaries Wartime Substitu- 


Idaho 


Ch. 11: Time for contest of will. 

Ch. 18: Estate accounting—notice of 
day appointed for settlement of accounts. 

Ch. 60: Administration of estates of 
absentees. 

Ch. 83: 
Act. 

Ch. 119: 
assistance. 

Ch. 157: Sales by fiduciaries—foreign 
representatives. 

Ch. 162: Appointment of administrator 
—priority rights. 

Ch. 163: Shifts from State Auditor to 
Commissioner of Finance responsibility for 
issuance of waivers and provides for issu- 
ance of such waivers without a fee in cer- 
tain cases involving transfers of stock from 
resident, as well as nonresident decedents. 

Ch. 176: Limits exemption on account 
of property previously taxed to property 
on which a tax was paid to Idaho. 


Uniform Simultaneous Death 


Claims against estates—old age 


Illinois 


H. 311: Accumulations—restrictions as 
to permissable time. 

H. B. 413: Permits establishment and 
administration of common trust funds. 

H. B. 126 and 311: Amend law against 
trusts in perpetuity in order that banks 
may legally hold trusts for perpetual care 
of graves. 

H. B. 634. 
301. 

H. B. 690: Provides for appointment of 
successor trustee when trustee is in war 
service. 

S. B. 272 and 273: Provide that for 
duration of war and six months, anyone 
dealing in good faith with person holding 
power of attorney executed by one serv- 
ing in armed forces need not be required 
to ascertain whether or not person execut- 
ing power be living. 


Similar to California S. B. 
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H. B. 196: 
against estates. 

H. B. 403: Provides for release of pow- 
ers of appointment and confirms releases 
heretofore made. 

H. B. 284: Allows persons eighteen 
years of age who are of sound mind and 
memory to make wills. 


Relates to filing of claims 


Indiana 


Ch... 11's 
property. 

Ch. 12: Administration of estates — 
notice of estate insolvency. 

Ch. 13: Sales by fiduciaries—real prop- 
erty. 

Ch. 40: Rights of adopted children. 

Ch. 44: Claims against estates—support 
in state institutions. 

Ch. 55: Claims against estates—funeral 
expenses of war veterans. 

Ch. 71: Investments 
banks and trust companies. 

Ch. 92: Accumulations—duration and 
allowances therefrom. 

Ch. 97: Appointment of administrators 
—non-residents’ estates. 

Ch. 250: Obligations issued under Fed- 
eral Home Loan Bank and National Hous- 
ing Acts. 

Ch. 176: Makes County Assessors inher- 
itance tax appraisers for all estates, except 
where they are related to decedent or any 
beneficiary; outlines duties. 


Sales by fiduciaries—personal 


Iowa 


H. 28: Federal housing securities. 

H. 114: Appointment of administrators 
—notice of appointment. 

H. 275: Uniform Simultaneous Death 
Act. 

S. 109: Investments in life, endowment 
and annuity contracts. 


{ 
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H. 19: Amends inheritance tax law with 
respect to deductions on account of Federal 
taxes, measure of deductions on account of 
fees of administrators, executors and trus- 
tees; property deductible as previously tax- 
ed must have been subjected to inheritance 
and not to estate taxes in estate of prior 
decedent; specifies persons to whom notice 
of objections to appraisements must be 
given; other clarifying amendments. 


Kansas 
S. 110: Time for probate of will. 
S. 158: Redevelopment corporation se- 
curities. 


Maine 


Ch. 4: Share of surviving spouse. 

Ch. 295: Claims against estates—time 
limitations, 

Ch. 268: Repeals section of inheritance 


tax law which exempted transfers to pay 
death taxes. 


Maryland 
Ch. 26: Administration of estates — 
necessity. 
Ch. 128: Election by surviving spouse. 
Ch. 180: Sales by fiduciaries—jurisdic- 


tion of orphans’ courts. 


Ch. 133: Election by incompetent. 

Ch. 290: Fiduciaries Wartime Substi- 
tution Act. 

Ch. 799: Wills—requisites to valid exe- 
cution. 

Ch. 964: Exempts transfers for char- 


itable, etc., purposes from inheritance tax. 


Ch. 573: Clarifying effective dates of 
various inheritance tax amendments of 
prior years. 

Ch. 870: Provides for release, in whole 


or in part, of powers of appointment, cer- 
tain methods by which such releases may 
be effected, further providing for the re- 
cordation and indexing of such releases as 
may be recorded. 


Ch. 523: Revises Uniform Veterans’ 
Guardianship Act. 
Ch. 31: Provides that in any proceed- 


ing in which any property or interest 
therein having a legal situs in Maryland is 
involved and in which service of process 
is required to be made upon, or notice by 
publication given to, any person who is an 
enemy country, there shall be sent by 
registered mail by the complainant or his 
attorney to Alien Property Custodian, copy 
of such process or notice. 
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Massachusetts 


Ch. 201: Executors and administrators 
—resignation. 

Ch. 428: Provides for settlement of dis- 
putes over domicile. 

Ch. 471: Reduces the rate of interest 
payable on refunds of estate taxes from 
six to four per cent. 

Ch. 482: Extends temporary additional 
inheritance tax to June 30, 1946. 

Ch. 519: Provides for apportionment 
of state and Federal estate taxes in absence 
of testamentary direction to contrary. 


Michigan 
P. A. 195: Fiduciaries Wartime Substi- 


tution Act. 





Minnesota 


Ch. 197: Obligations of United States 
and Canada. 

Ch. 248: Uniform Simultaneous Death 
Act. 

Ch. 329: Homesteads. 

Ch. 477: Distribution of estates—citi- 


zens of foreign countries. 


Ch. 497: Fiduciaries Wartime Substitu- 
tion Act. 

Ch. 635: Prudent trustee investment 
statute. 

Ch. 504: Clarifies provisions taxing 


property received by decedent and others 
as joint tenants; requires notice of pay- 
ment of interest in annuity contract or de- 
posit; exempts transfers for the United 
States and other states as well as those for 
Minnesota, eliminates restrictions requir- 
ing charitable, etc., transfers be for use 
within the state, increases number of forms 
of organizations to which exempt transfers 
may be made, and provides for reciprocal 
exemption of transfers to organizations not 
operating in Minnesota; limits amount of 
deduction for previously taxed property to 
value at time of decedent’s death if value 
at that time is less than at death of prior 
decedent; numerous other changes made. 

Ch. 593: Makes number of procedural 
changes with respect to inheritance taxes. 

Ch. 505: Amends gift tax law with re- 
spect to exemptions for charitable, etc., 
transfer, and exemptions when degree of 
donee’s relationship to donor changes; de- 
fines “net taxable gifts” and restates basis 
of tax. 


Ch. 592: Amends gift tax law to reflect 


transfer of certain duties to Commissioner 
of Taxation and with respect to refund 
procedure. 
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H. F. No. 488: Authorizes trust compan- 
ies and national banks to register and hold 
fiduciary assets in names of nominees. 

S. F. No. 649: Relates to release of pow- 
ers of appointment. 

H. F. No. 186: Amends statutes relating 
to future estates. 


Missouri 


H. 46: Corporate 
ments in own securities. 

H. 129: Appointment of administrators 
d.b.n. 

S. 84: Investments—restrictions on loans, 
purchases and total liabilities to one per- 
son. 


fiduciaries—invest- 


Montana 


Ch. 146: 
—bonds. 
Ch. 178: 
assistance. 
Ch. 184: 
Ch. 187: 


Executors and administrators 
Claims against estates—old age 


Escheat. 
Foreign executed wills. 

Ch. 218: Housing bonds. 

Ch. 130: Provides for determination of 
inheritance taxes on jointly held property 
and property in which decedent had only 
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a life estate where proceedings are not 
taken for specific purpose of determining 
amount of tax due. 

Ch. 236: Provides for allowance of 
credit against the Montana inheritance tax 
on account of any valid death tax paid to 
another state or territory on same trans- 
fer. 


Nebraska 


B. 46: 
necessity. 

B. 209: Trustees appointed for estates 
of missing persons and prisoners of war. 

B. 352: Suspension of fiduciaries in war 
service. 

B. 363: Legal list of securities. 

B. 369: Provides for release of inher- 
itance tax liens five years after decedent’s 
death or five years after August 28, 1943, 
whichever is later, if inheritance taxes 
have not been ascertained and assessed 
within that time. 


Administration of estates — 


Nevada 


S. 44: Appointment of foreign corpor- 
ate fiduciaries. 
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New Hampshire 


Wills—requisite of execution. 
Corporate fiduciaries—pledge 


Ch. 93: 
Ch. 115: 
of assets. 
Ch. 196: Fiduciaries in military service. 
Ch. 175: Provides for apportionment of 
Federal and New Hampshire estates taxes. 


New Jersey 


Ch. 82: Time for distribution of lega- 
cies. 

Ch. 84: 
bution. 

Ch. 88: 
erty. 

Ch. 38: Authorizes issuance of waivers 
where nonissuance would jeopardize collec- 
tion of inheritance tax. 

Ch. 165: Provides that payment of in- 
heritance taxes pursuant to composition 
agreement should be conclusive as against 
interests of cestui que trust, and limits to 
executors and trustees right to defer ad- 
justment of taxes on future estates. 


New York 


Ch. 234: First lien bonds of redevelop- 
ment companies. 

Ch. 307: Guaranteed mortgage invest- 
ments. 

Ch. 308: Fiduciaries in merchant marine; 
reduction of bond penalties; legacies pay- 
able to court. 

Ch. 357: Inability of fiduciary to qualify 
because of war service. 

Ch. 365: Appointment of administrators 
—inability to serve. 

Ch. 476: Powers of appointment—meth- 
od of release. 

Ch. 479: 
Act. 

Ch. 491: 
dren. 

Ch. 492: 
tions. 

Ch. 500: 
count. 

Ch. 528: Real estate mortgages. 

Ch. 581: Mortgages on realty located in 
adjoining state. 

Ch. 573: Participating mortgages. 

Ch. 602: Common trust fund statute 
amendments. 
Ch. 611: 
Ch. 629: 

gages. 

Ch. 632: Government savings bonds be- 
long to beneficiary or co-owner. 


Application for order of distri- 


Abandonment of estate prop- 


Uniform Simultaneous Death 


Support of widow and chil- 


Participation in reorganiza- 


Commissions—payments on ac- 


Inter vivos trust accounting. 
FHA insured bonds and mort- 
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Ch. 634: Insurance proceeds—payment 
to two or more beneficiaries. 

Ch. 694: Commissions—rates payable to 
fiduciaries. 

Ch. 695: Commissions—trustees. 

Ch. 120: Extends expiration date of 
temporary increased estate tax rates to 
April 1, 1944. 

Ch. 374: Suspends operation of any death 
tax lien six years after application for re- 
lease of such lien was denied. 

Ch. 608: Prescribes method of taxing 
transfers of community property during 
lifetime and at death, and revises provisions 
concerning taxability of insurance; places 
additional limitations on deductions for 
claims against estate, previously taxed 
property, and charitable transfers; estab- 
lishes liability of beneficiaries and trans- 
ferees. 


North Carolina 


H. 153: Sales by fiduciaries—protection 
of dower interests. 

H. 162: Wills—nuncupative; 
and sailors’. 

S. 189: Highway bonds. 

S. 155: Investments in life, endowment 
and annuity contracts. 

H. 19: Redefines taxable insurance and 
enlarges exemptions of insurance on lives 
of servicemen; also amends gift tax law to 
extend $1,000 annual exemption to gifts 
in excess of $1,000 as well as to gifts not 
in excess of $1,000, to permit spreading of 
$25,000 exemption over any number of 
years, to provide for apportionment of ex- 
emption among various donees, and to spec- 
ify use of 6% tables in valuing life estates 
or estates for years. 

Ch. 729: Guardians may lend from funds 
belonging to wards at any rate of interest 
not less than 4% and not more than the 
maximum legal rate. Prior to this, such 
loans were required to bear compound in- 
terest. 

Ch. 198: Fiduciaries are authorized to 
invest proceeds from sale of contingent re- 
mainders in direct obligations guaranteed 
both as to principal and interest. 

Ch. 665: Provides method by which pow- 
ers of appointment may be released. 

Ch. 487: Makes important changes re- 
lating to revocability of trust instruments, 
with effective date (March 4, 1943) im- 
portant dividing line. 

Ch. 171: Validates deeds executed by 
any trustee in exercise of power of sale 
vested in him under any deed or other 


soldiers’ 
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instrument in which trustee has omitted 
to affix seal after his signature. 


North Dakota 


S. 185: Uniform Simultaneous Death 
Act. 
H. 198: Provides for abatement of in- 


terest on estate taxes due on certain estates. 
Ohio 
Common trust fund statute. 


Oklahoma 


H. 122: Amends gift tax law to make 
annual exclusion applicable to gifts by non- 
residents. 

H. 415: Requires that returns be filed in 
any year in which gifts in excess of $2,500 
are made. 


H. 60: 


Oregon 


Ch. 109: Secured notes; savings and 
loan association shares; corporate stocks. 

Ch. 225: Compensation of appraisers. 

Ch. 238: Uniform Principal and Income 
Act amendment re premium and discount 
bonds. 

Ch. 430: Claims against estates—as- 
sistance funds. 

H. 49: Estate distribution—time limit 
on application by legatee. 


H. 208: Appointment of administrators 
—community estates. 


H. 311: Escheat. 


S. 54: Amends inheritance tax law with 
respect to requirements for allowance of 
deduction for previously taxed property. 


S. 256: Amends gift tax law to provide 
that persons whose relationship to decedent 
results from adoption somewhere in chain 
of relationship shall be treated as though 
entire chain of relationship were natural 
one. 


S. 257: Similar provision under inher- 
itance tax law as S. 256. 


H. 3381: Reduces gift tax rates effective 
as to gifts made in 1944 or subsequently. 

H. B. 164: Permits income tax deduc- 
tion for expenses paid or incurred for 
management, conservation or maintenance 
of property held for production of income 
subject to tax. 


H. B. 176: Under prior law, income of 
trusts for public or charitable purposes 
was exempt from tax only if income was 
payable to a corporation or association 
operated for public or charitable purposes. 
This was apparently due entirely to unfor- 
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tunate phrasing of the act. Amendment ex- 
tends exemption to trust income used ex- 
clusively for religious, charitable and sim- 
ilar purposes. 

H. B. 399: Permits court to authorize 
executor or administrator to continue 
trade or business of deceased for period not 
to exceed twelve months after date of 
death. 


S. B. 116: Limits’ veterans’ guardians 
fees to 5% of all funds received from 
United States in form of pension, insurance 
and similar benefits; requires notice to 
Veterans Administration of petitions, ac- 
countings, applications for fee allowances 
and the like. 


S. B. 227: Establishes definite basis for 
calculation of fee of estate appraisers. 


Pennsylvania 


Act 28: 

Act 2138: 
ment. 

Act 220: Appointment of trustees—se- 
curity from trustee ad litem. 

Act 321: Legacies charged on land. 


Common trust fund amendment. 
Common trust fund amend- 
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Act 334: Powers of appointment—meth- 
od of release. 

Act 354: Appointment of trustees — 
missing persons. 

Act 364: Claims against estates—sta- 
tutes of limitation. 

Act 172: Transfers to Secretary of 
Revenue duty to supervise inheritance tax 
appraisals. 

Act 322: Amends inheritance tax law to 
change requirements for allowance of de- 
ductions for decedent’s debts, to change 
provisions requiring security for payment 
of inheritance taxes by residents and non- 
residents on future interests where payment 
is postponed, to decrease interest penalty 
on unpaid taxes, to eliminate appeals to 
Superior Court, and to extend time within 
which appeals may be taken from appraise- 
ment of property. 

Act 361: Specifies more exactly manner 
of computing estate tax and reduces pen- 
alty for late payment to six per cent. 

Act 362: Provides that when transfer is 
by intestate laws and at expiration of seven 
years from the death of intestate the estate 
has not been distributed, inheritance tax 
shall be 80 per cent upon property passing 
to first cousins or relatives more remote in 
degree. 

Act 367: 


Excepts from transfer require- 
ments the transfer of stock assigned by 
decedent as collateral security for loan, 
and requires holder of such stock to report 
sale thereof to Department of Revenue. 


Rhode Island 


H. 648: Descent and distribution—real 


estate. 
South Carolina 


Gov. 322: 
time for filing. 

Ch. 63: Increases commissions payable 
to executor or administrator by being based 
on appraised total value of estate, includ- 
ing real property, rather than as heretofore 
on cash coming into hands of executor or 
administrator. 


South Dakota 


Uniform Fiduciaries Act. 
Sales by fiduciaries—payment 


Claims against estates — 


H. 16: 

H. 170: 
of debts. 

H. 233: Descent and distribution — 
adopted children. 

S.17: Uniform Trust Act. 

S. 48: Claims against estates—time; 
notice to creditors. 
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Ch. 294: Amends inheritance tax law to 
move adopted and mutually acknowledged 
children and their issue from second to first 
class of beneficiaries. 

Ch. 293: Prescribes manner of inher- 
itance taxing property held jointly. 


Tennessee 


Ch. 24: 
erty. 

Ch. 109: Provides that Federal estate 
taxes shall be prorated equitably among 
beneficiaries and persons interested in es- 
tate. 

Ch. 114: Amends inheritance tax law 
to require filing of returns as well as in- 
ventories, and to extend time for filing such 
inventories, and for payment of inheritance 
tax, to fifteen months after death of de- 
cedent. 

Ch. 119: Exempts from inheritance tax 
all Federal insurance on members or former 
members of armed services. 

Uniform Veterans Administration 
was revised. 


Sales by fiduciaries—real prop- 


Act 


Texas 


S. 14: Investments—guardians. 

S. 251: Trust Code. 

H. 379: Amends estate tax with respect 
to notices concerning inventories and ap- 


praisements. 
Utah 


Bonds issued by United States. 

S. 29: Time for contests of wills. 

S. 27: Provides for estate tax appraisals 
by District Courts as well as by appointed 
appraisers. 

S. 28: Makes provisions for appeals 
from appraisals made by District Courts. 

S. 30: Changes method of taxing jointly 
held property, excluding that portion re- 
presenting contributions to joint estate by 
survivors. 

S. 31: Includes “costs and expenses of 
administration, including attorney’s fees” 
within definition of “debts” which are de- 
ductible in determining net estate. 

S. 32: Amends estate tax law to provide 
for deduction of charitable, etc., transfers 
aud to provide for deduction for previously 
taxed property. 

S. 37: Relates to payment of death taxes 
and waivers of such taxes in connection 
with proceedings to establish effect of de- 
cedent’s death upon certain interests in 
property. 

S. 132: Provides for reciprocal exemp- 
tion of intangibles of non-resident de- 
cedents. ; 


HB. at: 
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H. B. 41: Makes insured savings and 
loan company shares legal investments for 
guardians, trustees and other fiduciaries. 


Vermont 


H. 173: Corporate fiduciaries—capital 
stock and surplus; segregation of trust 
funds. 

Ss. 22% 
payment. 

Ch. 43: Makes inheritance taxes pay- 
able to Commissioner of Taxes instead of 
State Treasury. 


Claims against estates—order of 


Washington 


Ch. 55: 
Act. 

Ch. 113: 
Act. 

Ch. 
ciaries. 

Ch. 143: 
necessity for. 

Ch. 152: Uniform Trustees Accounting 
Act—effective date. 

Ch. 157: Investments — guardianship 
funds. 

Ch. 193: 


Uniform Common Trust Fund 
Uniform Simultaneous Death 


114: Investments—corporate fidu- 


Administration of estates — 


Who may make wills. 

Ch. 208: Premiums on surety bonds. 

Ch. 277: Amends inheritance tax law to 
add lineal descendants of adopted children, 
sons-in-law and daughters-in-law to Class A 
beneficiaries, to increase exemptions ap- 
plicable to Class A and to reduce tax in 
$50,000 to $75,000 bracket from 4% to 3%. 

Ch. 276: Makes changes for gift tax 
similar to Ch. 277. 

Ch. 224: Exempts from inheritance tax 
transfers to war veterans’ organizations of 
national scope, including organizations of 
veterans of World War II. 

Ch. 29: Provides for settlement of inter- 
im accounts in guardianship proceedings, 
and for release of guardian from liability 
after hearing as to such accounts. 

Ch. 167: Provides that where deposit 
has been made in national or state bank 
or trust company in name of two or more 
persons, such deposit may be withdrawn by 
survivor. 

Ch. 187: Prohibits banks and trust com- 
panies from owning their own stock, save 
under certain conditions authorizing loans 
or discounts on security of capital stock of 
other banks or trust companies. 

Ch. 219: Provides for proof of will, in 
certain cases, by proof of handwriting of 
testator, without necessity of personal pre- 
sence of subscribing witness. 


West Virginia 


H. 232: Time for filing estate claims. 
H. 182: Extends from six months to 
eleven months: time within which inher- 


itance tax may be paid at discount of 3%. 
Wisconsin 


Ch. 11: 

Ch. 131: 
Red Cross. 

Ch. 260: Exempts transfers to individ- 
uals in trust for charitable, etc., purposes. 

Ch. 369: Amends inheritance tax law 
with respect to widows’ and children’s 
rights and allowances, and method of com- 
puting time for discounts and interest; also 
provides for manner of computing gift 
taxes on contingent transfers. 


Persons who may make wills. 
Exempts transfers to American 


Wyoming 


Ch. 8: Family allowances. 

Ch. 105: Administrators—revocation of - 
letters; inventories; notice to file claims; 
reports. 

Ch. 91: Provides that appropriate Dis- 
trict Court may find that no inheritance 
tax is chargeable against estate, and excuse 
filing of certificate to that effect by Inher- 
itance Tax Commissioner. 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


Itis the oldest trust com- 
pany in Missouri. 
For ancillary service in 


Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 





TRUSTS and ESTATES—September 1943 


TRUST AND PROBATE DECISIONS, 1942-1943 


W. FOSTER REEVE III 
University of Pennsylvania; Committee Chairman 


CREATION OF TRUSTS 


Simultaneously with the execution of his 
will, testator delivered a copy thereof to 
Bank together with a duly executed assign- 
ment transferring to Bank as trustee cer- 
tain notes. It was held that this assign- 
ment created a valid inter vivos trust upon 
the terms of the copy of the will so that 
such property could not be reached to pay 
specific legacies. Brainard v. First Na- 
tional Bank 169 S.W. (2d) 802 (Texas App. 
1943). 


PRINCIPAL AND INCOME 


In 1940 New York adcpted Section 17(c) 
of the Personal Property Law whereby net 
income up to 3% was to be paid to life 
tenants upon property in the course of salv- 
age operations following foreclosure of a 
mortgage. The constitutionality of this 
section was upheld in Matter of West 175 
* Mise. 1045, (1941). Another surrogate in 
the same county in Wacht’s Estate, 32 N. 
Y. Supp. (2d) 871, (1941) held it unconsti- 
tutional. This impasse was settled by the 
Court of Appeals in affirming the consti- 
tutionality in Matter of West 289 N. Y. 
423, (1948). A second and very cogent at- 
tack on the constitutionality of this section 
is advanced in Matter of Schnitzler, N. Y. 
Law J., Feb. 25, 1948, p. 757 (N. Y. Co. 
Sur.). 


A testamentary trust included in its as- 
sets 97 shares of 7% non-part. cum. pref. 
stock of par $100 and with liquidating value 
of $100 plus cumulative unpaid dividends. 
At the creation of the trust there were some 
unpaid dividends and there were further 
defaults during certain life estates. In 
1940 the corporation merged with a sub- 
sidiary and the accumulation of defaulted 
dividends was paid off by giving the trustee 
135.8 shares of $100 par preferred stock in 
exchange for his 97 shares. The trustee 
promptly sold the shares and treated the 
entire proceeds. as capital. The lower 
court’s approval thereof was reversed as 
the discharge of dividends was a basis for 


From report to Probate and Trust Law Divi- 
sions, American Bar Assn., Aug. 24, 1943, read 
by Arad M. Riggs of New York, committee mem- 
ber. 


apportionment. The “intact value,” which 
under the Pennsylvania rule must be main- 
tained, is in the case of cumulative pre- 
ferred non-participating stock “the book 
value” where capital value is not impaired 
and defaulted dividends are not a “plus 
value” of surplus to be added. The court 
approved Section 236 Restatement of 
Trusts, Comment “o,” and New York cases 
supporting it, and disapproved the contrary 
view taken in Maryland. Fisher’s Estate, 
26 Atl. (2d) 192. (Pa. 1948). 


A testamentary trust included shares of 
common and preferred stock of a corpor- 
ation. Upon dissolution, preferred stock- 
holders were to receive par plus unpaid 
dividends. The corporation, being in de- 
ault on preferred dividends, some of which 
defaults occurred prior to the creation of 
the trust, was dissolved. There were not 
sufficient assets to pay par on all classes 
of stock and the defaulted dividends. The 
trustee received par and 29.43 per share in 
satisfaction of accrued dividends totaling 
$158,480.55. The common only received 
about $17 on a par of $100. The accrued 
dividends were paid out of capital—not 
earnings. It was held that even though 
paid out of corpus, since the par value of 
the preferred stock was not affected and it 
was paid to satisfy the right to income, the 
29.43 was income, following Fisher’s Estate 
supra; and even though some of the de- 
faults had occurred prior to the creation 
of the trust, again following Fisher’s Es- 
tate supra. Cox v. Sellers, 28 Atl. (2d) 679, 
(Del. 1948). There was a supplemental 
opinion, 29 Atl. (2d) 914, expressly holding 
it immaterial that the trustees held both 
preferred and common stock. 


Massachusetts overruled the case of Og- 
den v. Allen, 225 Mass., 595, in order to 
join the majority view that the estate of a 
deceased life tenant is entitled to an ap- 
portionment of the proceeds of a salvage 
operation although the operation is not com- 
pleted until after such life tenant’s death. 
McKechnie v. City of Springfield, 311 Mass. 
406 (1942). 


Premiums paid for bonds were to be 
amortized although the bonds were sold at 
a profit, being the same rule expressed in 
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Restatement of Trusts, Section 239, Com- 
ment “f,” 3rd paragraph. Matter of Depew, 
N. Y. Law J., March 1, 1943, p. 814, N. Y. 
Co. Sur. 


ANNUITY 


In Seattle First National Bank v. Broutt 
130 Pac. (2d) 368, (Wash. 1942), a case 
of first impression, the testator directed his 
trustees to pay his widow “from the net 
income” $32,000 per annum in quarterly 
payments “if earned, if not, the amount 
earned” and provided for the disposition 
of surplus net income. The widow died 
Sept. 29, 1939. To that date in 1939, the 
trust had earned a net in excess of $32,000 
and the widow had received two quarterly 
payments of $8,000 each. The widow’s ex- 
ecutor claimed the full $32,000 net income 
less the $16,000 paid. The trustee claimed 
that the payments were in the nature of 
an annuity and hence were contingent upon 
her survival to the quarterly date. It was 
held that these payments were of annuity 
character and since granted for support 
of the annuitant by will rather than by 
contract were in exception of the general 
rule and hence apportionable to the date of 
death. 


WHEN INCOME BEGINS 


Section 160 of the Probate Code of Cal. 
provides: “In case of a bequest of the inter- 
est or income of a certain sum or fund, the 
income accrues from the testator’s death.” 
The court in In Re Platt’s Estate, 131 Pac. 
(2d) 825 (Cal. 1942), holds that this sec- 
tion is determinative of the question raised 
by the widow, i.e. that, under the great 
weight of authority as reflected in Sec. 234 
of the Restatement of the Law of Trusts, 
she was entitled to the income provided in 
her husband’s testamentary trust, from the 
date of his death, rather than from the date 
of distribution into trust, as contended for 
by her son. The court disapproves earlier 
cases in conflict with Sec. 160, supra,—com- 
ments with surprise that although this sec- 
tion has been in effect since 1872, it has only 
twice been referred to by appellate courts 
and finds in the instant case that it is un- 
necessary to consider whether the trust is 
one for support and maintenance. Thus 
passes a California landmark in trust con- 
struction. 


INVESTMENTS 


In a case of first impression in New York 
it was held where a will provided “‘not more 
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than $10,000 should be invested in any sin- 
gle investment” but the trustees did so, 
they were only liable for the loss on the 
excess above $10,000. Citing Scott on 
Trusts, Section 228.1. Matter of Toel, N. 
Y. Law J., Feb. 5, 1948. (N. Y. Co. Sur.) 


DUTY OF LOYALTY 


A corporate trustee who retained stock 
of an affiliate as a trust investment com- 
mitted a breach of trust, but was relieved 
of liability by the consent of beneficiary. 
City Bank, etc. Trust Company v. Cannon, 
264 N. Y. App. Div., 429, (1942). 

In Ohio it was held in re Desmond 46 
N.E. (2d) 788 (Ohio App. 1943) that for 
a trust company to purchese a mortgage 
from its investment department was self- 
dealing and hence improper. While in 
Snyder’s Estate, 346 Pa. 615; 31 Atl. (2d) 
132, (1943), such a purchase was held not 
improper as it had been held by the invest- 
ment department but a short time and hence 
was within Saeger’s Estate, 340 Pa. 76, 16 
Atl. (2d) 19. 
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A daughter of the testator was the wife 
of the executor and the executor sold land 
to his wife. Another child filed a bill in 
equity to cancel the deed. The court found 
that the sale was fairly made and the price 
was adequate. For the first time in Ala- 
bama the court held that the fact that the 
wife was also a beneficiary, under these 
circumstances, was sufficient to uphold the 
sale. Warrick v. Woodham, 11 So. (2d) 
351, (Ala. 1942). 

A trust company deposited trust funds 
in its own banking department and prompt- 
ly invested them in mortgages purchased 
from a mortgage company which, by inter- 
locking directorates, was affiliated with the 
trust company. It was held (1) that the 
deposit was proper by virtue of N. J. S. A. 
17: 4-31 and the investment was prompt; 
(2) that trust company is liable for the 
profits of mortgage company, being its affil- 
iate, whether called a bonus or a commis- 
sion, and such profits are corpus not in- 
come. Rothenberg v. Franklin Washington 
Trust Company, 113 N. J. Eq. 261, (19438). 


DISCRETIONARY TRUSTS 


A settlor created a trust of limited dur- 
ation authorizing the trustee in his absolute 
discretion to pay the net income to the 
settlor or to expend any part thereof for 
the support and maintenance of the wife of 
the settlor or the support, education and 
maintenance of a named son or of other 
children who might be born to him. A 
creditor sought to subject to his judgment 
some undistributed income in the hands of 
the trustee. 

The court holds that since income may 
all be paid to the settlor the discretion to 
pay it to or for others does not prevent 
such trust from being used by the settlor 
as a device to evade his just debts, and the 
creditor may reach it. Greenwich Trust 
Co. v. Tyson, 27 Atl. (2d) 166, Conn. 
(1942). 


COMMISSIONS 


A testator named as his executors a trust 
company and his wife. It was held that 
the commissions on the corpus should be 
equally divided even though trust company 
in fact did more work. The unequal di- 
vision of counsel fees was sustained on the 
basis of unequal work actually done al- 
though the proctor of the widow was willing 
to act. Appeal of Goslee, 28 Atl. (2d) 110, 
(N. J. Prer. 1943). In this connection, see 
Restatement of Trusts Section 242, Com- 
met “1,” 2nd paragraph. 
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REVOCATION 


A settlor named himself cotrustee with 
his brother and reserved the power to re- 
voke or withdraw funds by “written notice 
to the trustees.” The settlor withdrew 
part of the corpus without such notice, but 
the cotrustee waived lack of notice. It was 
held that because of waiver the withdrawal 
was valid. St. Louis Union Trust Com- 
pany v. Dudley 162 S.E. (2d) 299. (Mo. 
App. 1942.) 


TERMINATION OF TRUSTS 


In Appeal of Beech, 29 Atl. (2d) 519 
(Pa. 1943), a settlor created a trust to pay 
the income to herself and upon her death 
to pay income to her son, and thereafter, 
the principal to him. The instrument ex- 
pressed two purposes: (1) “She being now 
in contemplation of marriage with George 
H. Beech so that the same shall not be sub- 
ject to the debts of the said George H. 
Beech nor of her own and (2) to preserve 
the principal for the benefit of her son.” 
No power of revocation was reserved. The 
son had reached the age at which, had his 
mother died, he would be entitled to the 
corpus. He assigned his remainder to his 
mother because of shrinkage in income. 
The settlor applied to the court to terminate 
the trust and the lower court denied the 
application. This was reversed, the court 
repudiating the prior, much criticized Penn- 
sylvania view and following Section 339 of 
the Restatement of Trusts. 


In Baer v. Fidelity Union Trust Com- 
pany, 28 Atl. (2d) 275 (N. J. Ch. 1942), a 
testator bequeathed property in trust for 
two sons successively for life and then to 
convey and deliver it to a hospital to endow 
a room as a memorial to testator’s mother. 
The life beneficiary and the hospital agreed 
to the present distribution of the fund, one- 
third to each, but the trustee resisted the 
application to terminate. It was held that 
termination should be denied as a material 
purpose of the testator—that the entire 
corpus be eventually paid to the hospital— 
would be frustrated. 


ADEMPTION 


A testatrix was adjudged incompetent 
five years after she executed her will and 
a conservator was appointed, who thereaf- 
ter sold some of her property which she 
had specifically devised, retaining the pro- 
ceeds of the sale. After her death, the ques- 
tion of ademption was one of first impres- 
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sion in Illinois which refused to follow the 
New York and Pennsylvania rule and in- 
stead found there was no ademption, since 
the proceeds had not been needed for the 
support of the incompetent, but were re- 
tained intact and could be traced. Lewis 
v. Hill, 48 N.E. (2d) 127, (Ill. App. 1943). 

Testator bequeathed shares in a corpor- 
ation to other stockholders thereof. Later 
the testator dissolved the corporation and 
had a new corporation organized which was 
in substance the same as the former cor- 
poration and was so treated by the testator. 
It was held that there \vas no ademption 
or lapse for there was no change in the 
identity of the takers, or disappearance of 
property. Donath v. Shaw, 29 Atl. (2d) 
555 (N. J. Ch. 1943). 

A testator bequeathed a farm to trustees 
for the benefit of his son for life. They 
were given broad powers of management 
and sale, the proceeds to be substituted for 
the farm; also, power to expend either prin- 
cipal or income for the benefit of the son, 
the trustees’ discretion to be absolute, the 
remainder to surviving children and grand- 
children. The testator contracted to sell 
the farm and after his death the court had 
decreed specific performance. It was: held 
that this did not work an ademption be- 
cause of the testator’s paramount desire 
to equalize the shares of his children, 
Shearer’s Est., 29 Atl. (2d) 535 (Pa. 
1943). 


U. S. WAR SAVINGS BONDS 


A very good collection of cases on this 
subject will be found in Prentice-Hall Trust 
Service, Paragraph 3161, Nov. 16, 1942. It 
was held in New Jersey in F. W. Trust Co. 
v. Beltman, 133 N. J. Eq. 11 (1943) that 
such a bond payable to A or upon her death 
to B (her child) was, upon A’s death, pay- 
able to B; as the Treasury’s regulation was 
not merely for its benefit but ruled as a 
matter of law, and even had there not been 
such a regulation, B, as a conditional donee- 
beneficiary of the contract, could have re- 
covered as the bond was no part of A’s 
estate. It has also been held that such 
bonds, although payable to a single person 
and expressed on their face to be nonas- 
signable, may be validly given mortis causa. 
Matter of Borchardt N. Y. Law J., Dec. 2, 
1942, p. 1716 (N. Y. Co. Sur.). 


JOINT TENANCY 


A joint tenancy in a husband and wife 
was recognized in Matter of Fairbairn, 265 
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N. Y. App. Div., 431, (1948). Here a hus- 
band had loaned money from time to time 
to a corporation which employed him. 
Thereafter, he delivered a writing to the 
corporation, “You are directed: to pay all 
sums due husband to husband and wife or 
the survivor,” and the corporation changed 
the debt on its books to accord with the 
writing which was held to constitute a nova- 
tion and invest title in the wife so that 
upon the husband’s death the debt was no 
part of the estate. 


A tentative trust and a joint bank ac- 
count were analyzed in an interesting fash- 
ion where a decedent had one account of 
each sort and the court held that the tenta- 
tive trust account was liable for reasonable 
funeral expenses. Matter of Haggerty, N. 
Y. Law J., Nov. 17, 1942, p. 1496, (N. Y. 
Co. Sur.). 


A decedent wrote a letter to his brother: 
“In case of death, this letter is to instruct 
you to turn over 2ny balance I may have 
with you to R. E. Cannon for disposal.” 
This was delivered just prior to an impend- 
ing operation from which the decedent died 
a week later. It was held that this consti- 
tuted a valid gift mortis causa as any other 
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delivery was impracticable. Cannon v. 
Williams, 22 S. E. (2d) 838, (Ga. 1942). 


SECRET TRUSTS 


A writing in the form of a letter by a 
wife of doubtful sanity stated the intention 
that her husband should have “my land.” 
This letter was never delivered but found 
among her effects. There was evidence 
from which it might have been found that 
the wife’s heirs had promised her that the 
husband should have the land, but a motion 
for non-suit was allowed. North Carolina 
is one of the jurisdictions in which the 7th 
Section of the Statute of Frauds (requir- 
ing written evidence of trusts in land) is 
not in effect. The court stated, therefore, 
that an express trust could be created by 
parol agreement, but the court refused to 
apply this rule to the receipt of property 
under the Statute of Descents. Taylor v. 
Addington, 23 S. E. (2d) 318, (N. C. 1942). 


MISSING WILL 


In Bowery v. Webber, 23 S. E. (2d) 766, 
(Va. 1943), counsel successfully rebutted 
the presumption that a will which cannot be 
found is presumed to have been destroyed by 
testator with the purpose of revoking it, by 
showing that (1) testatrix’s deep affection 
for her adopted granddaughter continued 
over a long period and down to the testa- 
trix’s death; (2) declarations of the testa- 
trix before the execution of the will of her 
intent to leave all of her property to this 
adopted granddaughter; (3) declarations 
of the testatrix subsequent to the making 
of the will, and only a short time before 
her death, that such a will had been writ- 
ten, was in existence, and was still in her 
possession; and (4) conclusive proof of the 
lack of affection on the part of the testa- 
trix for her next of kin. 
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ADOPTED CHILD 


A child was adopted in New Jersey un- 
der decree of court which permitted her to 
inherit from her natural relations. Her un- 
cle died domiciled in Pennsylvania possessed 
of personalty. Under the Pa. Act of 1917, 
P. L. 429, Section 16 (b), adopted persons 
may not inherit through a natural uncle. 
It was held that the issue was of Pennsy]l- 
vania descent and that she could not in- 
herit. Zoell’s Estate, 345 Pa. 413 (Pa. 
1942). 


OTHER CASES 


In a case of first impression in California, 
the court construed Section 579 of the Pro- 
bate Code granting the right to a personal 
representative to set aside a decedent’s con- 
veyance made in his lifetime in fraud of 
creditors. The court held that such repre- 
sentative has no power to assign such 
right. Webb v. Pillsbury, 133 Pac. (2d) 
43 (Cal. 1943). 


Captain James Lawrence, author of the 
famous comment “Don’t give up the ship,” 
died in 1813 and a portrait of him, painted 
by Gilbert Stuart, belonged to his sole sur- 
viving grandchild, who died in 1887 leaving 
a will by which she gave all her property 
to her son, Redmond, with a proviso, “if 
my son shall die leaving no descendants, 
the portrait by Stuart is bequeathed to the 
New Jersey Historical Society.” In 1888 
the executors delivered the portrait to the 
Historical Society. More than 50 years 
later, three children of Redmond filed a bill 
described as “equitable replevin” to secure 
the portrait. The bill was sustained as 
against several arguments including laches 
of the complainants. Redmond v. N. J. 
Historical Society 28 Atl. (2d) 189, (N. J. 
1942). 
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TRUST AND PROBATE LITERATURE, 1942-1943 


P. PHILIP LACOVARA 
Legal Editor, Trusts and Estates; Committee Chairman 


HREE significant developments in 

fiduciary law are reflected in the 
periodical literature which this Commit- 
tee examined and digested during the 
past year. One of these is concerned 
with problems raised by the war. These 
divide into two broad categories: the 
drafting of wills and trust instruments, 
on the one hand, and legislation, on the 
other. 


The two other developments are pro- 
ducts principally of the Revenue Act 
of 1942. The first is the complete re- 
vision of the tests for taxing property 
subject to powers of appointment. The 
other is a similarly comprehensive over- 
hauling of the bases for taxing pension 
and other employee trusts. The latter 
seem destined to have a great growth, 
and we have accordingly established a 
new subdivision under which to include 


material on this subject. 


The war has touched the work of our 
Committee in another way. Decimation 
of editorial staffs and paper and pro- 
duction difficulties have led to suspen- 
sion of several law reviews and reduc- 
tion in the frequency of appearance or 
the size of others. In all, the Committee 
has scanned forty-two publications (three 
less than last year) with a total of ap- 
proximately two hundred issues, from 
July 1942 to June 1943. 


With some few additions (e.g. Pen- 
sion Trusts, Common Trust Funds) we 
have maintained the same index head- 
ings as have been used in recent years. 
Thus, one desiring to obtain more than 
a title reference to the literature which 
has appeared in the past several years 
on the subject of the rule against per- 
petuities, for instance, has merely to 
check our reports for that period.* 


From report to Probate and Trust Law Divi- 
sions, American Bar Assn., Aug. 24, 1943. 


*Decisions—and some articles of strictly local 
application—are simply listed in the report with 
a descriptive title, rather than digested, and are 
omitted here. 


HISTORY AND DEVELOPMENT 


Should Trust Law Be Codified? (75 
Trusts and Estates 617—Dec. 1942) by 
R. Dean Moorhead. 


With more and more states considering 
codification of trust law, the author believes 
there are a number of phases of fiduciary 
law which would better be left to expres- 
sion and development by judicial decisions. 
He specifically delineates the respective 
fields for the legislature and the courts. 


Trust Law Codified (76 Trusts and 
Estates 470—May 1943) by J. S. Whit- 
worth. 


Texas this year codified its law on trusts 
and this article briefly describes the pro- 
visions of the code of general interest. Since 
a great deal of work was done—by attor- 
neys, professional fiduciaries, law profes- 
sors, and members of the Judicial Council— 
in the preparation of this Act, the results 
should prove valuable for groups consider- 
ing similar legislation in other jurisdic- 
tions. 

Similar article by George W. Briggs in 
22 Trust Bulletin 9-June 1943. 


The Judicial Council Movement (76 
Trusts and Estates 289—March 1943) 
by Frank W. Grinnell. 


Describing the growth and function of 
Judicial Councils in this country, the au- 
thor discusses the role which such bodies 
have played and can play in the develop- 
ment of fiduciary law and procedure. A 
large number of states have Councils but 
it might be well to extend their influence 
in this field. 


STATUTES OF FRAUDS AND OF 
WILLS 


Two Phases of the Law of Military 
Testaments (8 Missouri Law Review 59 
—Jan. 1943) by W. C. Whitlow. 


Article discusses (1) period after service 
termination in which informal will is good 
and (2) making of will under the exception 
by minor soldier or mariner. Author states 
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that a few American courts have touched 
on problem of how long the will is good but 
in no case has it been in issue, and that 
dicta indicate “that it is more generally felt 
that in the Anglo-American law a military 
will is good until actually revoked.” 

English soldiers and mariners over the 
age of fourteen have had the privilege of 
making wills under the exception. The few 
cases in the United States differ. 


RULES AGAINST PERPETUITIES 
AND ACCUMULATIONS 


Rule Against Perpetuities—Applica- 
tion to Option Contracts (28 Cornell 
Law Quarterly 121—Nov. 1942). 


Leading cases are discussed. Author 
recommends testing validity of option con- 
tracts by the policy against unreasonable 
restraints on alienation to determine their 
reasonableness on the facts of each case. 


CONFLICT OF LAWS 


Conflict of Laws in Administration of 
Decedents’ Intangibles (28 Iowa Law 
Review 422, 613—March, May 1943) by 
Bert E. Hopkins. 


This article examines cases involving con- 
flict of laws in the administration of some 
of the more common types of intangible 
assets in order to evaluate, in terms of 
efficient administration, the rules applied. 
The author concludes that existing case 
law has not provided a clear solution for 
conflict of laws problems in administration 
upon simple choses in action. Statutes 
which merely remove the common-law dis- 
ability of foreign administrators to bring 
suit provide only a partial solution. The 
author suggests that a fertile field is open 
for improvement of the probate statutes 
and for uniform laws on ancillary admin- 
istration and the powers of foreign repre- 
sentatives. 


Dual Relationship of the Rules of 
Conflict of Laws in the Succession Field 
(15 Mississippi Law Journal 78—Jan. 
1943) by Edwin W. Briggs. 


Author seeks to establish that this dual 
category of rules, namely that the law of 
the situs “controls” succession, but that the 
law of the domicil “governs,” has always 
existed under the common law, at least as 
to movables. Discusses the Frick case in 
respect of taxation of tangibles in differ- 
ent states, Story’s maxims and history of 
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conflicts, and among other things legislative 
jurisdiction and choice of law rule. Sug- 
gests that the rule given by the Restate- 
ment that the forum should determine all 
questions of the meaning and legal import 
of all words and terms that it has to apply, 
demands further analysis. 


GENERAL TAXATION 


A Plan for the Coordination of In- 
come, Estate and Gift Tax Provisions 
with Respect to Trusts and Other 
Transfers (56 Harvard Law Review 337 
—Nov. 1942) by Erwin N. Griswold. 


The conflicts and uncertainties of the pre- 
sent statutes and decisions with reference 
to income, estate and gift taxes are not 
resolved by the 1942 Revenue Act. The 
author considers three curative methods. 
Coordination of the three taxes as applied 
to transfers and trusts into a unified statu- 
tory scheme is recommended and a draft of 
such amendments is appended in concrete 
form. Integration or combining of at least 
the gift and estate taxes, and possibly also 
the income tax is suggested but not recom- 
mended. One merit of this third method 
would be to equalize the amount of the tax 
whether the transfer be inter vivos or at 
death. Integration of the three taxes is 
considered too drastic at this time. Coor- 
dination is urged as the best means of 
eliminating the present inconsistencies and 
uncertainties. 


Current Federal Tax Notes (76 Trusts 
and Estates passim—Feb. to June 1943) 
by Peter Guy Evans. 


This is a regular column highlighting the 
recent developments in federal taxation, in- 
cluding court decisions, legislation, rulings 
and regulations. 


Valuation of Stock in Closely-Held 
Corporation for Federal Gift and Estate 
Tax Purposes (31 Kentucky Law Jour- 
nal 325—May 1943) by Robert A. 
Sprecher. 


This article discusses how stock in a 
closely-held corporation should be evaluated 
for purposes of taxation and emphasizes 
the relative importance of earnings, divi- 
dend paying capacity, and book value as 
well as the weight to be given opinion testi- 
mony, the qualifications of expert witnesses, 
and the significance of economic conditions 
at the time. 
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ESTATE AND INHERITANCE TAXES 


Estate Taxation of Life Insurance (75 
Trusts and Estates 613—Dec. 1942) by 
Samuel J. Foosaner. 


The Revenue Act of 1942 recast the tests 
for including the proceeds of life insurance 
policies in the estate of the insured. After 
reviewing the earlier bases for taxation, 
the author analyzes the changes made by 
the new law. 


Transfers in Contemplation of Death 
(75 Trusts and Estates 419—Oct. 1942) 
by Franklin W. Ganse. 


This is a summary of the last 29 cases 
decided on this subject by Federal courts 
up to the time the article was prepared. 
The motives actuating the decedents in 
making the transfers attacked as in con- 
templation of death are classified and gen- 
eral conclusions offered on the basis of the 
decisions. 


Will Tax on Community Property be 
Upheld (76 Trusts and Estates 85—Jan. 
1943) by Ralph W. Smith. 


The 1942 Revenue Act changes the basis 
of taxing community property upon death 
of one spouse, making the entire value in- 
cludible in the estate, except to the extent 
of any contribution by the survivor. The 
author attacks this provision as unconstitu- 
tional, distinguishing the cases upholding 
similar taxation of property held in joint 
tenancy. 


Requirement of Certainty for Charit- 
able Deductions (30 California Law Re- 
view 556—July 1942). 

In applying requirements that gifts to 
charity must not be too uncertain and de- 
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termined as of date of death to be deduct- 
ible for purposes of estate tax the courts 
have reached confusing and inconsistent 
results. Writer suggests that courts should 
give up attempts to distinguish between 
gifts conditional and unconditional at time 
of death and adopt the practical rule that 
to be deductible gift to charity must be cer- 
tain at the time return is made, and legis- 
lation to effectuate this result. 


INCOME TAXES 


Uncertainties and Double Taxation 
Loom from Sec. 111 of Revenue Act. (22 
Trust Bulletin 28—Feb. 1943) by Mar- 
vin Lyons. 


Section 111 of the Revenue Act of 1942 
is the one dealing with the taxation of es- 
tate and trust income, which was designed 
to correct several situations including trust 
annuity payments, distributions made after 
the close of the year in which the income 
was received, and incomes received during 
estate administration. This article points 
out the ambiguity of the language of the 
section and the instances of apparent dou- 
ble taxation which it effects. The author 
calls for revisions to clarify the confusion. 

A similar critical article by Frank H. 
Medinger appears in 76 Trusts and Estates 
285—March 1943. 


Taxability of Trust Income to the 
Grantor (21 Taxes (The Tax Magazine) 
310—June 1943) by Maurice T. Brunner. 


Analyses Helvering v. Clifford, and con- 
siders the factors influencing the subsequent 
decisions which broaden the principle of 
that case, including duration of trust, con- 
trol by grantor (the almost determinative 
factor) and identity of beneficiaries. 
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Effect of the Recent Stock Dividend 
Decisions (21 Taxes (The Tax Maga- 
zine) 251—May 1943) by George T. Alt- 
man. 


Analyses U. S. Supreme Court decisions 
from Eisner v. Macomber to recent Helver- 
ing v. Sprouse and Strassburger v. Comm’r 
cases, holding (1) that Congress has power 
to tax all stock dividends, as income under 
Sixteenth Amendment and (2) under Sec. 
115 (f) (1) Int. Rev. Code, only taxable 
stock dividends are those giving recipient 
a proportionately greater interest in the 
corporation. Urges legislation taxing on 
basis of income derived by shareholder, not 
merely stock dividends as such. 


Status of Short Term Trusts and 
Trusts Where the Control Remains in 
the Grantor (28 Washington University 
Law Quarterly 99—Feb. 1943). 


Discusses the history of taxation to the 
grantor of income from trusts, prior to Hel- 
vering v. Clifford, the application by the 
court in that case of the “substance of en- 
joyment” test; and the limits of the ap- 
plicability of the rule of that case. 


From Clifford to Stuart (31 George- 
town Law Journal 477—May 1943). 


This note traces the decisions applying 
the Clifford case tests of (1) duration of 
the trust, (2) relationship of grantor and 
beneficiary, and (3) amount of control in 
grantor, to determine the tax liability of 
the latter for the trust income. This devel- 
opment culminated in the Stuart decision 
taxing the grantor on income which might 
have been used for the support of minor 
children. The conclusion is that it is not 
necessary for all three factors to be present 
in order to impose the tax on the grantor, 
although their weights individually differ. 


MULTIPLE STATE DEATH TAXES 


Multiple Death Taxation of Intan- 
gibles—What Now? (75 Trusts and Es- 
tates 269—Sept. 1942) by Robert C. 
Brown. 


This is an excellent analysis of the status 
of double taxation as a result of the 
Supreme Court decision in the Aldrich case. 
The states are classified as to their position 
on multiple taxation, (as corrected on page 
527 of the November issue). The author 
poses some questions still unsettled, and 
suggests that the states take some such 
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action as reciprocal exemption statutes if 
complete Federal control of death taxation 
is not to be realized. 

_On same subject see “Estate Planning 
Receives Another Set-Back” (20 Taxes 
(The Tax Magazine) 721—Dec. 1942) by 
Samuel J. Foosaner. 


Revitalization of Multiple State Death 
Taxation (42 Columbia Law Review 
1249—Nov. 1942) by Abraham §S. Guter- 
man. 


Utah v. Aldrich overrules the Boston v. 
Maine case holding that 14th Amendment 
gives no immunity against multiple taxation 
but does not purport to affect the doctrine 
laid down in the Frick case concerning tax- 
ation of tangibles. Supports theory of 
state’s right to tax by reason of opportun- 
ities, protection and benefits that state 
gives. 


Multi-State Taxation of Transfers of 
Intangible Personal Property at Death 
(27 Minnesota Law Review 83—Dec. 
1942). 


This note outlines briefly the history and 
present state of the law on the subject 
stated in the caption. The author suggests 
that in the future the Court may allow 
Farmers Loan and Trust Co. v. Minnesota 
to remain an exception, or it may overrule 
that case and make a complete return to 
the doctrine of Blackstone v. Miller, which 
was authority for the proposition that mul- 
ti-state taxation of choses in action at death 
does not in itself violate the due process 
clause. 


Inheritance Tax Double Domicile Dis- 
putes May Be Settled by Compromise 
and Arbitration (56 Harvard Law Re- 
view 482—Nov. 1942). 


1941 Delaware Statute is described and 
praised as a practical solution of a problem 
unsolved by other state statutes, limited to 
authorization of compromise agreement, 
whereas arbitration provides an effective 
solution. 


GIFT TAXES 


Taxes on Gifts Subject to Contingen- 
cies (20 Taxes (The Tax Magazine) 650 
—Nov. 1942) by Walter L. Nossaman. 

A consideration of the extent to which 


gifts, incomplete because contingent, are 
subject to gift taxes. A forceful criticism 
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of Commissioner v. Marshall and succeed- 
ing cases holding taxable a gift made in 
trust subject to reversion to the grantor 
upon the contingency of the beneficiary pre- 
deceasing him. The writer urges that the 
conflict between these cases and Sanford’s 
Estate v. Commissioner, holding that a gift 
is complete only when it is certain never 
to return to the donor, be resolved quickly 
by either legislation or judicial decision. 


Gifts of Future Interests (21 Taxes 
(The Tax Magazine) 16—Jan. 1943) by 
Dana F. Cole. 


The author reviews the evolution of the 
federal gift tax with particular attention 
to trusts and future interests. The settled 
law before 1939 was that gifts in trust 
were not construed as gifts of future in- 
terests and a single exclusion applied to 
them regardless of the number of bene- 
ficiaries. Commissioner v. Hutchings and 
U. S. v. Pelzer in March 1941 changed this 
to apply the exclusion to each beneficiary 
and, where the date of receiving benefits 
is deferred, the gifts are regarded as fu- 
ture interests to which no exclusions apply. 
Later decisions have allowed exclusions to 
apply to presently paid income but not to 
deferred distribution of corpus. The statute 
of limitations and lien provisions of the 
present law will permit assessments and 
collection against beneficiaries and assets 
of trusts after the statute has tolled as 
against the donor and the cases closed. The 
trend is to construe all gifts in trust as 
gifts of future interests. Author doubts 
such interpretations are in accord with the 
intent of Congress and points to the need 
for a retroactive law clarifying the theory 
of the tax and its application to trusts and 
future interests. 


Irrevocable Trusts from a Gift Tax 
Point of View (20 Taxes (The Tax 
Magazine) 651—Nov. 1942) by M. N. 
Friedland. 


Author contends confused thinking, re- 
sulting from unsuccessful attempts by 
judges and commentators to coordinate gift, 
estate and income taxes, is the main cause 
of decisions such as Commissioner v. Mar- 
shall, imposing gift tax upon contingent 
gifts. He deplores the practice of inter- 
preting the definition of a gift in the Hal- 
lock and Sanford cases differently for the 
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purposes of gift and estate taxes from the 
Supreme Court’s definition for the purpose 
of income tax. He shows the test of a 
gift for income tax purposes, laid down in 
Reinecke v. Northern Trust Co., to be the 
same one applied by the Hallock and San- 
ford decisions. The same practice unfairly 
applies both gift and estate taxes to con- 
tingent remainders. 


RESULTING TRUSTS 


Effect of Termination of Active 
Trusts (37 Illinois Law Review 367— 
Jan., Feb. 1943) 


Statute of Uses applies to a trust, erst- 
while active, which has ceased to be active, 
in which trustee is vested with an estate 
less than fee simple. It operates at once 
upon creation of the trust. The Statute 
does not apply to a trust in which the 
trustee is vested with a fee simple estate. 


INTER VIVOS TRUSTS 


The Revocable Trust (22 Trust Bulle- 
tin 25—March 1943) by Mayo A. Shat- 
tuck. 


This is a description of the advantages 
of revocable trusts, particularly in war- 
time: (1) as a substitute for an agency 
or power of attorney; (2) as a substitute 
for a will; (3) as a means of closer co- 
operation and understanding of objectives 
by trustor, trustee and attorney; and (4) 
as a protection against creditors. There: 
is an especially good discussion of the last 
named point. 

Also in 76 Trusts and Estates 189—Feb. 
1943. 
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INSURANCE TRUSTS 


Insurance Settlement Agreements (28 
Iowa Law Review 55, 484—Nov. 1942; 
March 1943) by Orville F. Grahame. 


This article deals with technical aspects 
of insurance settlement agreements. It in- 
cludes discussion of the statutory bases for 
the holding by life insurance companies of 
the proceeds of insurance under a settle- 
ment agreement in lieu of payment in one 
lump sum; the insured’s right to bind the 
beneficiary; the applicability of the Rule 
against Perpetuities; insurance spendthrift 
trusts; and tax problems arising in con- 
nection with settlement agreements. The 
author observes that, considering the large 
volume of insurance settlement agreements, 
there has been a remarkable absence of 
litigation, business practice having dealt 
justly and competently with problems as 
they arose. 


Business Insurance Trusts: Advan- 
tages and Suggestions for Drafting (43 
Columbia Law Review 328—April 1943) 
by P. Philip Lacovara. 


This article discusses the purposes and 
benefits of business insurance trusts, sug- 
gesting a plan of operation and drafting 
with features looking to tax savings, per- 
petuation of management, fixing of stock 
valuation, avoidance of estate and manage- 
ment conflicts, and simplicity and expedition 
of termination. 


Settlement Options and Insurance 
Trusts (76 Trusts and Estates 443—May 
1943) by Lynn Lloyd. 


A comparison of the roles of insurance 
settlement options and life insurance trusts 
in estate planning reveals that each method 
of distribution has a sphere of effective- 
ness and preference. Other contrasts be- 
tween the use of insurance and trusts— 
pensions, retirement incomes—are  dis- 
cussed. 

Also in 22 Trust Bulletin 18—May 1943. 


PENSION TRUSTS 


Choosing a Pension Plan (76 Trusts 
and Estates 437—May 1943) by J. H. 
Storrie. 


The basic elements to consider in choosing 
and drafting employee benefit plans are 
set forth here. They are divided under 
four heads: (1) method of financing; (2) 
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conditions of eligibility; (3) benefits to be 
paid; (4) method of administration. 


Employee Trusts Under the Revenue 
Act of 1942 (20 Taxes (The Tax Maga- 
zine) 721—Dec. 1942) by Leon L. Rice, 
Jr. 


Relates legislative history and _ back- 
ground of the amendments and analyzes 
their provisions and probable effect upon 
existing plans. 


Cautions in Employee Trusts (76 
Trusts and Estates 519—June 1943) by 
Henry Henretta. 


This is a discussion of the more im- 
portant matters to be avoided in drafting 
and establishing pension and other employee 
benefit plans; for example, violation of 
wage stabilization laws and orders, un- 
sound financing, dominance of tax-saving 
motive, inflexibility. 


The Field for Pension Trusts (22 
Trust Bulletin 8—Nov. 1942) by Fred P. 
McKenzie. 


The impetus given by the 1942 Revenue 
Act to the establishment of pension trusts 
is described. There is a brief outline of 
the three types of plans in general use— 
group annuity plan, trusteed plan and in- 
dividual policy plan. 


Pension Plans for Employees (21 
Taxes (The Tax Magazine) 210—April 
1943) by John W. Beveridge. 


General discussion of employee benefit 
pension plans and analysis of provisions of 
1942 Revenue Act bearing upon them, with 
particular attention to insurance plans. 


Pension Trusts (76 Trusts and Es- 
tates 253—March 1943). 


This is a bibliography on pension and 
other employee benefit plans. For back- 
ground material and recent developments, 
this directory of books and articles will be 
very helpful. 


COMMON TRUST FUNDS 


Legal Hurdles in Common Trust Fund 
Operations (75 Trusts and Estates 83— 
July 1942) by H. D. Roschen, Jr. 


A number of legal questions are involved 
in the establishment and management of 
common trust funds permitting the collec- 
tive investment of individual trusts. Among 
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those answered here are: (1) what is the 
basis of the $25,000 limitation on the 
amount which any one trust may invest in 
the common fund, cost or market value?; 
(2) when are two or more trusts considered 
as one in applying this limitation?; (3) 
what standard of eligibility is required in 
determining whether a security must be 
segregated?; (4) what is a bona fide trust 
(to which participation in a common trust 
fund is limited) ? 


Common Trust Statute Progress (76 
Trusts and Estates 351—April 1943) by 
George C. Barclay. 


Here is a description of recent legislative 
developments in the field of common trust 
funds, with a detailed analysis of the 
changes made this year in the New York 
statute. 

In the same issue at page 379 is an arti- 
cle by James C. Shelor analyzing the new 
common trust fund law in Georgia; and 
at page 381, a brief outline of the new 
regulations on this subject in Michigan. 
The latter are described in greater detail 
by Howard C. Lawrence in 22 Trust Bul- 
letin 26—May 1948. 


CHANGES IN FIDUCIARY PERSON- 
NEL 


War Emergency Fiduciaries (75 
Trusts and Estates 183—Aug. 1942) by 
Guy Newhall. 


One of the most important fiduciary 
problems raised by the war has been the 
question of what to do when a trustee or 
executor goes into military service or is 
otherwise prevented from performing his 
duties. This pioneer article on the subject 
discusses the considerations in framing a 
statute to cover the varying situations and 
proposes a model law. 

For other model statutes, see 22 Trust 
Bulletin 5—Sept. 1942, and 22 Trust Bulle- 
tin 8—Dec. 1942. 


FIDUCIARY’S POWERS 


Optional Settlements and Trustee’s 
Duty to Protect Beneficiary’s Rights (22 
Trust Bulletin 8—Jan. 1943) by Louis 
S. Headley. 


First discussing the advantages to be 
gained by use of the settlement options 
provided in life insurance contracts—such 
as, immediate investment for cash, broad 
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diversification of investments and protec- 
tion against declines in money market, the 
author then inquires into the duties, powers 
and rights of corporate trustees, as bene- 
ficiaries, to exercise these options. The 
duty is clear, the powers are a matter for 
delineation in the relevant trust agreement, 
but the rights seem to be dependent upon 
the peculiar policies of the various life in- 
surance companies, of which there are three 
major types. These are policies in which 
(1) the options are limited to “natural per- 
sons;” (2) the options are denied to cor- 
porations; and (3) there are no express 
restrictions. After analysis, Mr. Headley 
concludes that the interposition of a trustee 
should not deprive the beneficiaries of ad- 
vantages which they would otherwise have. 


The Relief Act and Trust Administra- 
tion (76 Trusts and Estates 449—May 
1943) by A. W. LeGassick. 


This is a brief commentary on the effects - 
of the Soldiers’ and Sailors’, Civil Relief 
Act upon the administration of estates and 
trusts. The author believes that the courts 
will cooperate with fiduciaries in ironing 
out any difficulties. 
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COLLECTION AND PRESERVATION 
OF FUND 


Public Liability Insurance (75 Trusts 
and Estates 57—July 1942) by Henry 
Pirtle. 


Trustees being subject to personal lia- 
bility to third persons for torts committed 
in the course of trust administration, this 
article proposes a blanket insurance policy 
for fiduciary risks not covered by the stand- 
ard forms. The author discusses the scope 
of coverage (types of hazards, etc.), the 
extent of protection (fiduciary, beneficiar- 
ies, etc.) and the allocation of the cost of 
the insurance. 


War Damage Insurance on Securities 
and Money (75 Trusts and Estates 587 
—Dec. 1942) by Arthur E. Muller. 


This is an analysis of the coverage of war 
damage policies on money and securities in 
transit by registered mail or express. The 
subject is treated from the viewpoint of 
fiduciary interests. 

An analysis of the coverage of such as- 
sets on the premises is contained in an arti- 
cle by A. F. Lafrentz in 76 Trusts and Es- 
tates 259—March 1943. 


TRUST INVESTMENTS 


Legal Views on “Outside” Investment 
Management (76 Trusts and Estates 273 
—March 1943) by Mayo A. Shattuck. 


This is a brief consideration of the pro- 
priety of a trustee’s purchase of investment 
company shares. Reviewing the trend of 
investments from those in realty to those 
in corporate enterprises the author points 
out how in the latter the fiduciary is really 
entrusting money to the care and manage- 
ment of others. It is his opinion that “be- 
fore long the shares of the better invest- 
ment companies will begin to receive formal 
recognition as trust investments.” 


The Attorney as Investment Adviser 
(76 Trusts and Estates 537—June 1943) 
by Barnie F. Winkelman. 


The author discusses the function of at- 
torneys as advisers on investments and cau- 
tions on accepting or exercising such re- 
sponsibility. He suggests alternative 
sources of such advice. The article also 
deals with the subject of common stocks as 
trust investments and the use of formulas 
for buying and selling. 
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Liability of Trustee Where Control 
Over His Acts or the Trust Property is 
Vested in Another (28 Cornell Law 
Quarterly 239—Jan. 1943). 


Responsibility of trustee is restricted by 
limitations placed upon his power. No de- 
cisions lay down rules governing liability 
of party vested with power of approval or 
disapproval of trustee’s acts. 


APPORTIONMENT BETWEEN 
COME AND PRINCIPAL 


Apportionment Between Life Tenant 
and Remainderman of Loss on Default- 
ed Mortgage Security Held in Trust (31 
Kentucky Law Journal 147—Jan. 1943) 
by Charles V. Shipley. 


This article discusses various rules of 
apportionment between life tenant and re- 
mainderman of the proceeds of defaulted 
mortgage investments. It finds the New 
York rule, the Restatement rule and the 
Canadian rule inequitable, and suggests a 
fourth method of apportionment which 
would be based upon an addition to the 
proceeds of the defaulted investment of all 
amounts received by the life tenant and 
remainderman since the investment was 
made, and a distribution according to the 
respective original interests in the property. 


IN- 


Experience Under Principal-Income 
Act (76 Trusts and Estates 89—Jan. 
1943) by C. L. Harrison, Jr. 


The Uniform Principal and Income Act, 
setting up standards for allocating receipts 
and disbursements as between life tenant 
and remainderman, was first promulgated 
over a decade ago and has since been adopt- 
ed in a small number of states. This arti- 
cle describes the advantages in administer- 
ing trusts under the Act and suggests cer- 
tain changes in the law based upon experi- 
ence since its enactment in Virginia in 1936. 


Key Problems in Apportionment of 
Increase Between Successive Interests 


in Personalty (41 Michigan Law Re- 
view 815—April 1943) by Edwin Esser 
Nemmers. 


In a thirty-four page article the author 
correlates the case law on the subject of 
the apportionment of increase between suc- 
cessive interests in personalty with the 
rules as contained in the Restatement and 
the Uniform Principal and Income Act. 
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He considers in turn cases dealing with in- 
crease in animals and slaves, receipts from 
business, corporate dividends, subscription 
and voting rights, liquidation dividends, 
proceeds from sales and bond premiums and 
discount amortization. 


ACCOUNTING AND COMPENSATION 


Compulsory Fiduciary Accounting 
(75 Trusts and Estates 165—Aug. 1942) 
by Harold T. Davis and Weld A. Rol- 
lins. 


This is a “debate” on the disadvantages 
and benefits of requiring annual account- 
ings by fiduciaries. The subject is viewed 
from the standpoints of the fiduciary as 
well as the beneficiaries. 


The Guardian Ad Litem “Racket” (75 
Trusts and Estates 187—Aug. 1942) by 
Guy Newhall and Bradley B. Gilman. 


In many states, the practice of appoint- 
ing guardians ad litem, particularly in ac- 
counting proceedings, has become notor- 
iously political and financially burdensome 
to trusts. The authors suggest possible 
remedies in the way of selection of guar- 
dians and the basis of compensation. 


TESTAMENTARY CAPACITY 


Fraud, Undue Influence and Mental 
Incompetency (43 Columbia Law Review 
176—March 1943) by Milton D. Green. 


Discusses desirability of a re-examination 

of subject because of: 

(a) Frequency of issues of fraud and un- 
due influence being associated with 
mental incompetency, 

(b) Tendency of courts to hold that the 

same evidentiary facts may prove 
both fraud and mental incompetency 
or both undue influence and mental 
incompetency, 
Tendency of courts to hold that a 
partial showing of fraud or of un- 
due influence may be added to a par- 
tial showing of mental incompetency 
to produce a composite ground for 
avoiding a transaction. 


The Operative Effect of Mental In- 
competency on Agreements and Wills 
(21 Texas Law Review 554—May 1943) 
by Milton D. Green. 


In the latter part of a 35 page article the 
writer deals with the effect of mental in- 
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competency on wills under the topics of 
voidable wills, adjudicated incompetents and 
partial invalidity. He draws the conclusion 
that the effect of mental incompetency will 
depend on which of two conflicting policies 
the court considers paramount: if the in- 
competent and his dependants are to be 
protected, the will is utterly void; if the 
security of transactions is to be protected, 
it is valid. The modern tendency is toward 
a compromise by calling the will “void- 
able” and reaching a result which balances 
the equities in the particular case. 


DISTRIBUTION OF ESTATES AND 
TRUSTS 


Ademption by Extinction: Its Prac- 
tical Effects (1943 Wisconsin Law Re- 
view 11—Jan. 1943) by William H. Page. 


This article discusses the Roman, English 
and American Law relating to the problems 
which arise when a legacy which has been 
given by will is prevented from passing 
to the legatee by facts which take place 
after the will is made. He finds that the 


present theory and principles of ademption 
by extinction often or usually defeat the in- 
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tention of the testator, and that courts fre- 
quently are so dissatisfied with the oper- 
ation of the rules that they make other un- 
satisfactory rules as a means of evading 
the effects of the former rules. The autho: 
concludes that legislation is the only prac- 
ticable solution for many problems of 
ademption and abatement. 


Right of Legatee, For Whose Benefit 
Purchase of Annuity is Directed, to Re- 
ceive Principal in Lieu Thereof (41 
Michigan Law Review 276—Oct. 1942) 
by Raymond R. Allen. 


On the grounds that a life annuitant has 
the power to alienate an annuity, the Eng- 
lish Courts permit him to receive principal 
in lieu thereof. Although this rule con- 
flicts with the established practice here of 
effectuating testator’s intent, our Courts 
have followed it. The writer suggests in 
future cases our Courts should examine the 
annuity problem critically and not impair 
the usefulness of this device by following 
the English rule without substantial rea- 
sons. 


What of Remote Heirs? (76 Trusts 
and Estates 465—May 1943) A Sympos- 


lum. 


Six authorities on probate and tax mat- 
ters give their views on a proposal to 
escheat or heavily tax property where a 
decedent dies intestate leaving only distant 
relatives. The suggestion is raised in view 
of the expense, delay, fraud, etc., involved 
in many such estates. 


Simultaneous Death and the Devolu- 
tion of Property (18 Notre Dame Law- 
yer 188—Dec. 1942). 


This note discusses case involving the 
distribution of property in the event of sim- 
ultaneous death of an insured and a bene- 
ficiary of a policy, or of a testator and a 
beneficiary of a will. The note points out 
that the cases are not in accord and ends 
with an analysis of the Uniform Simul- 
taneous Death Statute. 


DRAFTING WILLS AND TRUSTS 


War’s Effect on Estates and Trusts 
(75 Trusts and Estates 377—Oct. 1942) 
by J. Seymour Montgomery, Jr. 


Here is an outline of and suggested solu- 
tion for a number of trust and will prob- 
lems raised by the war. They are divided 
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as follows: (1) prospective fiduciary may 
go to war; (2) one or more of the follow- 
ing may be “missing in action”—the pros- 
pective fiduciary, testator or beneficiary; 


-(3) the will may be destroyed before testa- 


tor’s death; (4) the property and records 
may be destroyed. These questions are dis- 
cussed in their relation to before and after 
a will or trust agreement takes effect. 


Meeting War Trust Problems (75 
Trusts and Estates 583—Dec. 1942) by 
John L. Gray, Jr. 


Several phases of drafting and admin- 
istration of wills and trusts, as affected by 
wartime conditions, are treated. They in- 
clude: fiduciaries engaged in war service; 
administration of property of missing per- 
sons; effects of Soldiers’ and Sailors’ Civil 
Relief Act; assets and beneficiaries located 
in enemy territory; and execution and pro- 
bate of wills. 


The Home-Made Will (21 Trust Bul- 
letin 11—July 1942) by David F. Max- 
well and Robertson Griswold. 


This article suggests that the Federal 
Trade Commission take further steps to re- 
strain the publication of books and pamph- 
lets designed for the layman who desires 
to draft his own will. Publicity showing 
the dangers of home-made wills is also 
urged. 


Planning Your Estate (76 Trusts and 
Estates 47, 185—Jan., Feb. 1943) by 
Rene A. Wormser. 


The well known author presents a pro- 
cess for estate planning based upon the an- 
swers to Who, Why, When, What, and How, 
as related to disposition of property. Cau- 
tioning against the subordination of funda- 
mental objectives to tax saving, he offers 
guides for answering those questions. The 
second article discusses some tax-saving 
mechanisms still available, bearing in mind 
the above caution. 


Trends in Estate Planning (75 and 
76 Trusts and Estates passim—July 
1942 to June 1943) by Henry S. Koster. 


This is a regular feature of this maga- 
zine, dealing with new techniques and de- 
velopments in the field of business and per- 
sonal estate (including during-life) plan- 
ning. Among the numerous subjects cov- 
ered are: new design for trusts, key-man 
business insurance, estate tax position of 
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life insurance, selection of fiduciaries, crea- 
tion of an estate, meeting cash require- 
ments of estates, income tax position of 
heirs, earmarking life insurance for specific 
purposes, flexibility in trusts, estate posi- 
tion of assets jointly owned, business pur- 
chase plans, income taxation of life insur- 
ance, wills vs. revocable living trusts, ‘“4- 
entity” funded insurance trusts. 


POWERS OF APPOINTMENT 


Powers of Appointment and the New 
Revenue Act (56 Harvard Law Review 
739—March 1943) by John H. Alex- 
ander and Walter L. Nossaman with 
foreword by Erwin N. Griswold. 


There are two articles. In Mr. Alexan- 
der’s he considers the background and his- 
tory of the 1942 Amendments and argues 
that their effect will be more to change 
the manner of disposing of property than 
to raise revenue. He concludes that the bur- 
den of proof to establish the validity of re- 
leases of powers is improperly placed upon 
taxpayers and urges that a donee of a 
power after June 30, 1943, should be al- 
lowed a reasonable time within which to 
relinguish a power without imposition of 
a gift tax. Mr. Griswold refers to a Reg- 
ulation since the date of the article indulg- 
ing a presumption in favor of releasability. 
Mr. Nossaman’s article considers the kind 
of powers which may be released and the 
methods of release. 


Taxes on Powers of Appointment (75 
Trusts and Estates 483—Nov. 1942) by 
Marion N. Fisher. 


Here is one of the best analyses of the 
1942 Revenue Act’s provisions revolution- 
izing the taxation of powers of appoint- 
ment. Questions unsettled at the time, 
some later clarified by the Regulations, are 
discussed, with hints as to future definition. 
These include extent of the meaning of “a 
power of appointment” and partial releas- 
ibility of powers. 

Another excellent analysis of this subject 
is found in 22 Trust Bulletin 2—Nov. 1942. 


POWERS OF APPOINTMENT AND 
THE 1942 REVENUE ACT (21 Taxes 
(The Tax Magazine) 198—April 1943) 
by Don H. McLucas. 

This article analyzes the Amendments to 
Section 811 (f) of the 1942 Revenue Act 
and to the gift tax provisions, with refer- 
ence to the taxation of powers of appoint- 
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ment. The various types of powers are de- 
scribed and their releasability and methods 
of releasing them are considered at length 
with emphasis upon the law of Illinois, the 
provisions of the Act and a special ruling 
thereunder. 


General Testamentary Powers and the 
Rule Against Perpetuities (Law Quar- 
terly Review 400—July 1942) by Joseph 
Gold. 


Both general and special powers must be 
so conferred as to become exercisable with- 
in the period permitted by the rule. Every 
possible exercise of a special power must be 
confined to this period but it is sufficient if 
a general power becomes exercisable within 
the period and will be valid though exer- 
cised beyond those limits. Where a power 
is special the perpetuity period is reckoned 
from the date when the instrument creat- 
ing the power takes effect; where the power 
is general then the perpetuity period is 
reckoned from the date when the instru- 
ment exercising the power takes effect. 
Author points out contentions by Gray and 
Kales and attitudes of various jurisdictions. 


Powers of Appointment and Estate 
Taxes (52 Yale Law Journal 296, 494— 
March, June 1943) by Louis Eisenstein. 


The author discusses the laws and regu- 
lations governing the taxation of powers 
of appointment and the interpretation given 
them by the courts. The discussion of the 
cases shows the need for statutory change 
so as to bring within the taxing orbit prac- 
tically all powers of appointment which es- 
cape taxation. 


Regulations on Powers of Appoint- 
ment (22 Trust Bulletin 3—May 1943). 


This is an analysis of the new Treasury 
Regulations governing the estate and gift 
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taxability of powers of appointment. Em- 
phasis is on the provisions clarifying some 
of the difficult questions raised by the 
wholesale amendment of the former law. 
Special attention is given to the matter of 
releasability of powers. 


FUTURE INTERESTS 


Rights of Owner of Future Interest 
in Personalty to Security (1943 Wiscon- 
sin Law Review 229—March 1943) by 
Erwin Esser Nemmers. 


This article discusses the general argu- 
ments advanced for obtaining security for 
the owner of a future interest in personal 
property. The nature of the preceding in- 
terest as a factor in requiring security vel 
non, what constitutes sufficient danger to 
the property, the nature of the security, 
and the right of an executor to demand 
same, are some of the phases covered. After 
reviewing existing statutory law on the sub- 
ject, the author suggests a model statute for 
uniform adoption. 


Application of the Rule in Shelley’s 
Case (10 Univ. of Chicago Law Review 


344—-April 1943). 


The major phase of this discussion deals 
with the treatment of a devise to A for 
life, with remainder to his heirs, and A pre- 
deceases the testator. Limiting, as it does, 
the archaic Rule, the Restatement’s position 
that the Rule does not apply in such case 
is favored over the contrary English cases. 


RIGHTS OF CREDITORS 


Right of Creditors of a Decedent to 
Recover from Distributee After Estate 
is Closed (41 Michigan Law Review 920 
—April 1943). 


Where a claim has not been filed or 
passed upon in probate proceedings, the 
case law and the statutes in the various 
jurisdictions as to the right of creditors to 
recover from the distributee after the estate 
has been closed follow one or the other of 
two opposite theories. A few states en- 
deavor to make distribution final and pro- 
tect the distributee from creditors’ claims, 
while most states hold the distributee liable 
to the extent of his enrichment at any fu- 
ture date. In the writer’s opinion the first 
theory is preferable. 
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Creditors’ Rights Against Property 
Subject to General Power of Appoint- 
ment Exercised by Donee (41 Michigan 
Law Review 289—Oct. 1942. 


On principles of equity, trust or owner- 
ship Courts of most jurisdictions having 
decided the question hold creditors of donee 
of general power exercised by will or deed 
can reach property where donee’s estate is 
insolvent and appointee is a _ volunteer. 
Jurisdictions least dispozed to permit cred- 
itors to establish claims against such prop- 
erty require donee to manifest intent to ex- 
ercise power in favor of creditors or a 
blending of appointed property with that 
of the donee. 


Excluding Creditors of Donee of a 
General Power by Express Provisions of 
Donor (41 Michigan Law Review 302— 
Oct. 1942. 


Express provision by donor of a general 
power of appointment excluding creditors 
of donee have been held invalid in Massa- 
chusetts and the Restatement adopts this 
view. Pennsylvania, on the other hand, ac- 
complishes the purpose of such provisions 
by law. Writer suggests a series of pro- 
visions, using a power to arise on a condi- 
tion precedent or a trust to pay corpus to 
beneficiary when solvent, as possible means 
of accomplishing this purpose in former 
jurisdictions. 


BOOKS AND TREATISES 


Law of Federal Income Taxation (12 vol- 
umes). By Jacob Mertens, Jr.; Calla- 
ghan & Co., Chicago. $120.00. 


Bogert on Trusts. By George G. Bogert; 
West Publishing Co., St. Paul. $5.00. 


Personal Estate Planning in a Changing 
World. By René Wormser; Simon & 
Schuster, New York City. $2.50. 


Federal Taxes on Estates, Trusts and Gifts, 
1942-43. By Robert H. Montgomery; 
Ronald Press Co., New York City. $7.50. 

The Impact of Federal Taxes. By Roswell 
Magill; Columbia University Press, New 
York City. $3.00. 

Public Trusteeship. By Norman S. Heaney; 
John Hopkins University Press, Balti- 
more. $1.50. 

Federal Income, Gift and Estate Taxation. 
By Rabkin and Johnson; Matthew Bender 
& Company, Albany, N. Y. $25.00. 
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SOLDIERS’ AND SAILORS’ WILLS 
The Requirements of Formal and Informal Instruments 


EVERETT PAUL GRIFFIN 
of St. Louis: Committee Chairman 


N March 16, 1943, the War Depart- 

ment issued “Cireular No. 74,” relat- 
ing to “Legal Assistance Offices,” (the Navy 
has made a similar order) which states 
“that the War Department and the Amer- 
ican Bar Association have agreed to spon- 
sor jointly a plan to make adequate legal 
advice and assistance available throughout 
the Military Establishment to military per- 
sonnel in the conduct of their personal af- 
fairs.” The Office of The Judge Advocate 
General of the Army will supervise this 
work and coordinate it throughout the coun- 
try. Through this office forms of wills 
may be had and soldiers and sailors will 
be enabled to procure assistance in the pre- 
paration of wills. 

Notwithstanding these valuable services 
we recommend that it would be more desir- 
able for those who are being called to the 
colors to consult with their personal at- 
torneys and have their wills prepared at 
their leisure, before being confronted either 
with the restrictions of the camp or the 
dangers of the battle fronts. 


Informal Wills 


The term “Soldiers’ and Sailors’ Wills” 
applies technically to oral or unwitnessed 
wills.* The privilege of making wills inde- 
pendent of the formalities required of other 
persons, is specifically recognized in the Eng- 
lish Statute of Frauds, as follows: “Provid- 
ed, always, that notwithstanding this Act, 
any soldier being in actual military service, 
“Or any mariner or seaman being at sea, may 
dispose of his moveables, wages and per- 
sonal estate, as he or they might have done 
before the making of this Act.” 


Since that time decisions and legislation 
have defined the privilege thus accorded 
with more particularity. It is now definite- 
ly settled in England that in order for sol- 
diers to enjoy the privilege, two things are 
necessary: (a) a state of war must exist at 
the time of the making of the will and (b) 
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*For the historical development of this subject 
see a paper by Professor Thomas E. Atkinson at 
the 1942 meeting, reported in Sept. 1942 Trusts 
and Estates 284. 


some step must have been taken by the 
soldier in view of and preparatory to join- 
ing the forces in the field or there must be 
a mobilization affecting him with regard 
to the first requisite. In the case of a sailor 
or mariner, the only requirement is that he 
must be at sea, whether his country is at 
war or not. 

Since the Act of 1918 a soldier’s or sail- 
or’s will may dispose of all his real property 
as well as all his personal property. It is 
also settled that a minor may make such a 
will and that a guardian may be appointed. 


American Law 


In the United States, quite a different 
situation exists. In most of the States, a 
soldier or sailor may, under this privilege, 
dispose of all his personal property but 
none of his real property. In some States, 
he may dispose of only his chattels and in 
other States he may dispose of his personal 
property only in an amount not exceeding 
$1,000 in value; in thirteen States, no spe- 
cial privilege is granted by statute: Colo- 
rado, Connecticut, Delaware, Florida, 
Georgia, Idaho, Illinois, Kansas, Nevada, 
New Mexico, Ohio, Utah and Wyoming. 

We believe that a uniform privilege of 
making informal wills should be conferred 
on soldiers and sailors in every State. It 
should include the right to dispose of real 
as well as personal property. England, in 
1918, and New York this year, have thus 
extended the privilege. Furthermore, as by 
the act of 1918 in England, the privilege 
should be made available to minors in the 
services. 

While all servicemen do not need wills, 
the proposition should be put to every sol- 
dier and sailor so that he may make one, 
if he thinks his situation warrants it. This 
is even more important with the drafting 
of fathers imminent. However advantage- 
ous an informal will may be (assuming the 
State law permits it in the first place) such 
a will is a poor substitute for a formally 
prepared instrument. We therefore recom- 
mend that the American Bar should not 
relax its efforts to see that every man in 
the military service has the opportunity to 
prepare a formal will. 
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DRAFTING A MODEL PROBATE CODE 


R. G. PATTON 
Land Registration Dept., Minneapolis: Committee Chairman 


HE Committee had reached a fairly 
definite decision as to the general 
titles to be included and excluded, where 
some one or more of our members would 
need to put in a lot of time comparing the 
sections of the various codes now in force 
in various states and of reporting as to the 
best worded sections for our respective ma- 
jor titles. At that point we were advised 
that the Research Department of the Uni- 
versity of Michigan under the leadership 
of our member, Prof. Lewis M. Simes, 
would be pleased to make this research and 
submit it to the committee. Although the 
Research Department does not contemplate 
that its work will be finished earlier than 
1945, Mr. Simes has furnished a report of 
the work done to date: 
“We have prepared a card index of all 
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periodical literature on Probate Reform for 
the past ten years. We have worked out 
a list of subjects for the purpose of classi- 
fying and analyzing probate statutes. We 
have so far read and classified the statutes 
of thirty-two states. We have the com- 
plete text of each section of the probate sta- 
tute on a separate card for thirteen of these 
states, regarded as having a rather recent 
or unusual and important probate statute. 
“We are beginning to use these statutory 
materials in the drafting of probate sta- 
tutes, and in preparing monographs on 
more difficult and controversial subjects. 
It is expected that monographs will be pre- 
pared soon on such subjects as: ‘The Na- 
ture of Jurisdiction In Decedents’ Estates— 
In Rem or In Personam’; ‘Dispensing With 
Administration in Decedents’ Estates’; 
‘Probate of Lost and Destroyed Wills’; 
‘Ante-Mortem Probate;’ ‘Venue In Deced- 


ents’ Estates’.”’ 
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EFFECT OF WAR LEGISLATION ON TRUSTS AND ESTATES 
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FRANCIS W. HILL, JR. 
Of Washington, D. C.; Committee Chairman 


Treatment of Funds Payable to Aliens of 
Enemy or Enemy-Occupied Countries 


XECUTIVE Order 8389, dated June 14, 
1941, forbids transactions, except 
under Treasury License, in foreign ex- 
change, currency, credits and certificates 
of indebtedness with enemy countries and 
enemy-occupied countries including the na- 
tionals thereof. 


Executive Order 9095, promulgated 
March 11, 1942, established the Office of 
Alien Property Custodian to which were 
transferred, by Executive Order, 9194, of 
April 21, 1942, functions, property and 
personnel from the Department of Justice. 
Under 9095, as amended by Executive Or- 
der 9193 of July 6, 1942, the Alien Proper- 
ty Custodian has devoted his attention prin- 
cipally to enemy-alien-owned or controlled 
business enterprises, patents, copyrights, 
trademarks, ships and real estate, together 
with property of enemy countries and na- 
tionals thereof undergoing probate admin- 
istration or administration by fiduciaries 
under judicial supervision. 


Paragraph 2 (c) excepts from the au- 
thority of the Custodian “cash, bullion, 
moneys, currencies, deposits, credits, credit 
instruments, foreign exchange and secur- 
ities” except as necessary for the mainten- 
ance or safeguarding of other property be- 
longing to the enemy country or national 
thereof. Attention is also directed to para- 
graph 10 (a) defining the term “national” 
as provided in Section 5 of Executive Order 
8389, but containing the added proviso that 
persons within enemy-occupied territory 
shall not be deemed enemy nationals unless 
the Custodian determines that such person 
is acting for or controlled by the enemy 
country or is a citizen or subject of such 
enemy country or that a national interest 
requires that he be treated as an enemy 
national. 


A very large amount of cash and nego- 
tiable securities belonging to enemy aliens, 
estimated in excess of four billion dollars, 
is thus lying in blocked or frozen accounts 
in various banks throughout the United 
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States. Such money may be withdrawn un- 
der Treasury License to pay State and Fed- 
eral taxes, attorneys’ fees and _ trustees’ 
commissions or other expenses, the princi- 
pal concern of the Federal Reserve Bank 
issuing the license being that such money 
shall not reach the enemy country or na- 
tionals therein. No income is derived from 
such money and neither the banks nor any 
agency of the Government derive any use 
or benefit from this enemy property. 


General Licenses from the Treasury au- 
thorize the executor, administrator or trus- 
tee of an estate involving the interest of 
an enemy alien or a person in enemy-occu- 
pied territory to carry through the admin- 
istration of the estate to its close, provided, 
only, that the funds of a national of a 
blocked country be deposited in a blocked 
account in a domestic bank or with the 
public officer, agency or instrumentality 
designated by the court. 


As a result of the dual or conflicting jur- 
isdiction of the Treasury Department and 
the Estates and Trusts Section of the Alien 
Property Custodian’s Office, all of the cash 
and securities involved in estates, whose 
beneficiaries are in enemy-occupied terri- 
tory, has gone into blocked accounts and 
not to the Custodian. Likewise, much of the 
cash and securities of estates involving the 
interests of enemy aliens has gone into 
blocked accounts, under Treasury License, 
while a considerable amount has been vest- 
ed by the Alien Property Custodian and 
taken into the United States Treasury. The 
explanation of this is simple. Wherever 
the Custodian finds cash and securities of 
enemy aliens undergoing. probate or ad- 
ministration under judicial supervision, he 
promptly takes them by his Vesting Order. 
But where the executor, administrator or 
trustee has not reported the estate to the 
Custodian but has proceeded under License, 
general or special, the money and securities 
are frozen in blocked accounts. The Treas- 
ury Department takes the position that all 
cash and securities belonging to enemy 
aliens, or persons in enemy-occupied terri- 
tory, shall be placed in blocked accounts 
and shall not be taken by the Alien Proper- 
ty Custodian. 
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Many nationals of the enemy-occupied 
countries will not be restored to their home- 
lands within the next decade. Many will 
die before their beneficial interest in prop- 
erty or estates in this country can be de- 
livered to them. In many cases cash and 
securities of these nationals are being 
placed in blocked accounts, some in the 
name of the alien himself, some in the 
name of his attorney, some in the name of 
the consul of his country, some in the 
name of a trustee who may be either a duly 
appointed trustee or merely a nominal 
trustee. Some of these accounts are in the 
names of both attorneys and beneficiary, 
‘trustee and beneficiary, consul and benefi- 
ciary. Some of this property is placed in 
blocked accounts under General License, 
and some of it under special license. Some 
of the courts, aware of the possibilities im- 
plicit in such a method of handling estates, 
have refused to make final distribution, pre- 
ferring to keep the estate open until after 
the war rather than face the risk of losing 
much.of this property. It appears that 
the present system has resulted in the 
Alien Property Custodian taking possession 
of only a minor part of the properties of 
alien enemies and enemy nationals, the 


greater bulk of cash remaining in frozen 
or blocked accounts. 


By way of explanation of the prevailing 
setup, it is pointed out that the Treasury 
Department had issued its freezing orders 
many months before the United States en- 
tered the war and that a system of control 
of these foreign owned funds had been 
evolved with a comparatively small person- 
nel to exercise supervision, the actual hand- 
ling of the funds being left with those who 
normally would handle them, such as banks, 
court officers, and the like, and that any 
decisions regarding ownership or delivery 
of these funds will be made by the ordinary 
civil courts instead of by administrative 
tribunals. Saving in time and personnel 
and a possibly greater degree of efficiency 
may result. It is urged that by the issu- 
ance of decrees in the course of twenty- 
four or forty-eight hours, the Government 
would be able to take the same action in 
regard to the disposition of the funds in 
any international program of setting off 
of claims that it could do if all of the funds 
and other property were at the present time 
physically in its possession through vesting 
orders. 


It is difficult to assay the relative merits 
of the two methods of handling the proper- 
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ty. Lawyers can at least be assured of 
helpful cooperation from both sets of ad- 
ministrators and should have no unusual 
difficulty in following the course of any 
particular legacy or holding. 


Effect Upon Duties of Fiduciaries in Admin- 
istering Estates Where Beneficiaries Are 
In Military Service* 


FEW of our correspondents have in- 

dicated that where problems have 
arisen involving beneficiaries in the mili- 
tary service, the administration of the es- 
tates is being postponed pending further 
developments because of the difficulties 
added by the Soldiers’ and Sailors’ Civil 
Relief Act. Most of our informants stated 
that, thus far at least, such problems have 
not been either numerous or difficult. Sev- 
eral reasons are suggested for this paucity. 


Induction into service has been gradual 
and ample opportunity has been given to 
the men to arrange their affairs to meet 
contingencies which may arise during their 
absence. When they are in the service, 
as a result of the cooperation of the Amer- 
ican Bar and of local Bar Associations, 
opportunities are given the men to obtain 
legal advice in the preparation of wills and 
other documents relating to their property 
during their absence from home. 


Powers of attorney and agency agree- 
ments have been executed by men entering 
the service in the expectation that these 
devices would permit someone else to handle 
their affairs. The simplicity of such an 
arrangement probably accounts for its pop- 
ularity. On the other hand, the inadequacy 
of powers of attorney, agency agreements 
and similar schemes is generally recognized, 
for from the time of the death of the gran- 
tor or principal, the attorney in fact or 
agent has no authority. In some states 
apparently the powers of attorney were 
so popular and proved so unsatisfactory 
that statutes have been passed providing, 
roughly, that a person dealing with an 
attorney in fact of one in military service 
will be protected in recognizing the power, 
even though it later develops that at the 
moment of transaction, the service man was 
in fact deceased. Such a statute is helpful 
to a certain extent, but its language is not 
broad enough to validate transactions in 
case the principal is incompetent at the 


*The following observations are based upon cor- 
respondence with judges, lawyers and trust offi- 
cials in some dozen States and the District of Col- 
umbia. 
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moment the transaction is effected by his 
attorney in fact. 

It is submitted that the most practical 
way of handling the affairs of an absent 
soldier or sailor is by means of a revoc- 
able trust. Gilbert Stephenson clearly sets 
forth* its advantages, as does Mayo A. 
Shattuck.** The revocable trust has grown 
in popularity, and where it is used for ser- 
vice men, it is doubtful whether many in- 
stances will arise where the trustee’s duties 
have not been clearly defined by the drafts- 
man of the document. Hence, insofar as 
trusts created by the soldiers themselves 
are concerned, the fiduciaries should not 
find it difficult to ascertain their obliga- 
tion and act accordingly. 


When you consider how will-conscious 
and trust-conscious people of means have 
become in recent years, it is reasonable to 
expect that documents of recent vintage 
have appropriate provisions setting forth 
what should be done in case a beneficiary 
is missing or absent. Mr. Stephenson’s 
study referred to above contains a para- 
graph on missing beneficiaries and sugges- 
tions submitted by attorneys concerning de- 
sirable phraseology. Fiduciaries acting un- 
der instruments which have been executed 
within the last two or three years ought 
not to have many serious difficulties pre- 
sented to them because of the war. 


Undoubtedly, another important factor 
contributing to the paucity of problems 
arising in the administration of estates and 
trusts is that statutes provide the answer 
in many instances. Certain laws, such as 
the Federal and State Soldiers’ and Sailors’ 
Civil Relief Acts, have been enacted for 
the specific purpose of protecting the inter- 
ests of men in military service. Because 
the Federal Act refers specifically to plain- 
tiffs and defendants, some doubt arose 
whether the Act applied to probate proceed- 
ings where the parties interested are not 
ordinarily termed plaintiffs or defendants. 
In some jurisdictions, notably in the Pro- 
bate Court of Cook County (Chicago) this 
doubt no longer exists as to certain of the 
proceedings in probate courts, and it has 
been predicted that eventually courts in 
other jurisdictions will require the filing 
of affidavits as to military service when ac- 
counts are stated. The language of the 


*“Trust Instruments in War Time,” issued as 
a supplement to the August, 1942, issue of The 
Trust Bulletin. 


**March 1943 Trust Bulletin. 


267 


Act supports this practice. The term 
“court” as defined in Section 101 (4) of the 
Act includes “any court of competent juris- 
diction of the United States or of any State, 
whether or not a court of record.” 

Section 200 (3) of the Act provides that 
if a person in military service is a party 
in any action or proceeding and does not 
personally appear therein or is not repre- 
sented by an authorized attorney, the court 
may appoint an attorney to represent him. 
However, only one decision on the point 
has been found. In Re Cool’s Estate, 18 Atl. 
2nd 714 (N. J. 1941), ruled that the Act 
applied to the Orphans’ Court, in an exe- 
cutor’s petition for confirmation of his ac- 
count, and that the affidavit as to military 
service must be filed. In other states we 
found that probate cases are administered 
upon the assumption that the Soldiers’ and 
Sailors’ Relief Act does not apply. ' 

The opinion prevails among some attor- 
neys that the absent service-man is not 
bound by any notice of publication and that, 
therefore, probate fiduciaries should pro- 
ceed very cautiously in the settlement of 
estates. To have the court appoint an at- 
torney to represent the absentee affords 
some relief, but what of absent creditors of 
a decedent, the existence of whose claims 
is not even suspected by the personal repre- 
sentative? Can the executor or administra- 
tor safely make distribution among bene- 
ficiaries when the notice to creditors is 
not binding upon service men and Section 
205 of the Relief Act tolls the Statute of 
Limitations? 

Section 601 (3) of the Act specifically 
provides that a person in military service 
who has been reported missing shall be pre- 
sumed to continue in service until ac- 
counted for, and that no period limited in 
the statute which begins or ends with the 
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death of such person shall begin or end 
until the death of such person is in fact 
reported to or found by the Department of 
War or Navy or any court or board thereof 
or until such death is found by a court of 
competent jurisdiction. This section af- 
fords no relief to the fiduciary holding 
funds belonging to a missing person until 
he has been in fact reported or found to 
be dead. 

In some States statutes have been enacted 
which do simplify the work of the fiduciary. 
In Ohio the 1943 session of the Legislature 
provided for the appointment of a trustee 
for the property of anyone who has disap- 
peared or whose whereabouts are unknown 
for a period of three months. The fidu- 
ciary so appointed is authorized to use the 
income and principal of the absentee’s 
estate for the benefit of his dependents, sub- 
ject to the order of court. The new sec- 
tions have no specific application to mili- 
tary service, but they may well be applied 
to such a situation. 

In 1941, Maryland, Tennessee and Wis- 
consin adopted the so-called Uniform Ab- 
sence as Evidence of Death and Absentee’s 
Property Act which abolishes the seven 
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year presumption, and makes the question 
one of fact to be determined by a court or 
jury, and the fact that a person has been 
exposed to a specific peril of death shall be 
considered. The Act permits the Court to 
appoint a receiver for an absentee, but the 
question arises whether notice by publica- 
tion to the absentee in military service is 
adequate in view of Section 200 (3) of the 
Soldiers’ and Sailors’ Civil Relief Act and 
whether the court should appoint an at- 
torney to represent the absent service-man. 


In Maryland, Chapter 726 of the Acts of 
1941, provides that the Register of Wills. 
upon order of the Orphans’ Court, shall re- 
ceive deposit of funds. remaining in the 
hands of any executor, administrator, trus- 
tee, guardian or other fiduciary under the 
jurisdiction of said Orphans’ Court and not 
susceptible of distribution, when the Court 
is satisfied that diligent and reasonable ef- 
fort has been made to distribute or that for 
proper cause shown, the funds cannot be 
distributed to the parties believed entitled 
thereto. This Act permits probate fiduciar- 
ies to complete administration of the estate 
by providing that payment to the Register 
constitutes a complete distribution of the 
fund. The interest of the absent benefici- 
ary is protected by permitting, for a period 
of seven years, a claimant to file a petition 
to obtain the fund held by the Register. If, 
at the expiration of that time, no claim is 
filed. the fund is payable for the use of the 
public schools. The law of the District of 
Columbia likewise authorizes the payment 
of funds irito the Court.* 

Many Legislatures have passed laws re- 
lating to absent fiduciaries, but we found 
none relating specifically to absent benefi- 
ciaries. As the number of men reported 
missing increases, the problems of fidu- 
ciaries will increase both in variety and 
number. 

The foregoing comments may suggest 
steps which may be taken to protect the fi- 
duciary and the beneficiary. The problem 
of the fiduciary is primarily to ascertain his 
obligation and then perform it properly. The 
war may require more care and caution, 
but there is no immediate prospect that the 
duties of a fiduciary will become so onerous 
as to discourage the acceptance of the re- 
sponsibilities of the office, and at the same 
time to give adequate protection to the ab- 
sent beneficiary in military service. 


*See Pearson, “Disposition of Unclaimed Trust 
Funds,” July 1943 Trusts and Estates 55. 
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SUBSTITUTE FIDUCIARIES FOR FIDUCIARIES 
IN WAR SERVICE 


FERRIS D. STONE 
Miller, Canfield, Paddock and Stone, Detroit: Committee Chairman 


HEN a trustee or other fiduciary 

joins the armed forces, and particu- 
larly when service takes him overseas, 
should he remain as trustee, be removed 
permanently, or removed temporarily? Fair- 
ness to the trustee seems to indicate that 
he ought to be relieved of his duties only 
during the period of service; that either a 
co-fiduciary or a substitute fiduciary ought 
to act during the period of service; and 
that the original fiduciary ought to be re- 
stored to his duties and emoluments after 
completing his service. Legislation to ac- 
complish this result has been in general of 
three types: 


(1) In England, The Execution of 
Trusts (Emergency Provisions) Act of 
1939. enacted shortly after the outbreak 
of the war, gives the trustee the right to 
delegate his authority during the whole or 
any part of the period during which he is 
engaged in war service and one month 
thereafter. 


(2) In New York the appropriate court 
is authorized upon petition to suspend the 
powers of a fiduciary in war service, and 
to appoint a substitute, if no co-fiduciary 
remains. 


(3) The Rhode Island Statute is largely 
based on the English statute, but provides 
that no delegation is effective until it has 
court approval. 

The following states of the Union have 
statutes: 


Alabama (Laws 1943, H.B. 70); Cali- 
fornia (Laws 1943, Ch. 33); Connecticut 
(Laws 1948, Ch. 306); Georgia (Laws 
1948, S. B. 110); Illinois (1943, H.B. 
690); Maryland (Laws 1943, Ch. 290 
covering trustees and Ch. 288 covering 
executors, administrators and _  guar- 
dians); Michigan (Act 195, Public Acts 
1943, covering trustees of express trusts; 
an act amending the Probate Code to 
cover executors, administartors and 
testamentary trustees was vetoed by the 
Governor for certain technical reasons) ; 
Minnesota (Laws 1948, Ch. 497); Ne- 


From report to Probate and Trust Law 
sions, American Bar Assn., Aug. 24, 1943. 
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. York and Rhode Island plans. 


braska (Laws 1943, Bill No. 352); New 
Hampshire (Laws 1943, Ch. 196); New 
Jersey (Laws 1942, Ch. 160); New York 
(Laws 1942, Ch. 804, Secs. 1 and 2 cover- 
ing executors, administrators, etc.; Laws 
1943, Ch. 357 re fiduciaries named but 
unable to act); Ohio (Laws 1943, S.B. 
169); Pennsylvania (Purdon’s Statutes 
Ann. June 1942 Supp. Title 20, Sec. 
1176.1 to 1176.7); Rhode Island (Laws 
1942, S.B. 93); Wisconsin (Laws 1943, 
Ch. 283). 


Description of Statutes 


Of these statutes the majority follow the 
New York plan, viz. require a court petition * 
and order. The Alabama, Georgia, Mary- 
land, Michigan, Minnesota, New Hamp- 
shire, New Jersey, Pennsylvania and Wis- 
consin Acts are of this type. 


The Connecticut Act is sui generis. On 
account of its brevity it is quoted in full. 


“During the War and for six months 
thereafter, the court of probate having 
jurisdiction may remove, either without 
notice or with such notice as it deems 
suitable, any person acting in a fiduciary 
capacity who was appointed or qualified 
by it to succeed another person acting in 
such capacity who has resigned or been 
removed by said court for inability to 
execute the duties of such trust because 
of the war; and said court may there- 
after reappoint or requalify the person 
who so resigned or was removed.” 


It is to be noted that this statute presup- 
poses the power of the court to remove a 
trustee “for inability to execute the duties 
of such trust because of the war” and deals 
wholly with the power to remove the sub- 
stitute and reinstate the original fiduciary. 

The California statute combines the New 
It permits 
court action and also delegation with court 
approval. It also permits a consultant (de- 
fined as one who is empowered to advise or 
control the trustee) to delegate his function 
with court approval. 

The Minnesota statute provides a con- 
structive variant. In addition to the usual 
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provisions it allows a fiduciary contemplat- 
ing entering war service to file the peti- 
tion. 

The Rhode Island statute allows the 
court to proceed, if it deems advisable, with- 
out notice. The other statutes provide for 
some form of notice to the fiduciary (unless, 
of course, he is the petitioner or consents 
in writing) and to other interested parties. 
It should be borne in mind in this connec- 
tion that the Federal Soldiers’ and Sailors’ 
Civil Relief Act of 1940 contains specific 
provisions protecting men in service against 
default judgments and providing stays of 
proceedings when appropriate. Most states 
have similar statutes. 

The 1943 amendment to the New York 
law relates to the inability of one desig- 
nated in a will as executor, guardian or 
testamentary trustee to qualify because en- 
gaged in war service and provides that his 
failure to qualify shall not be deemed a 
“final renunciation but a temporary renun- 
ciation which shall become final six months 
after the nominated fiduciary ceases to be 
engaged in war service.” Within this six 
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months period the nominated fiduciary may 
petition the court to be appointed and the 
surrogate, in his discretion, may grant the 
application and either appoint the nomin- 
ated fiduciary co-fiduciary or remove the 
substituted fiduciary and appoint the nom- 
inated fiduciary to act alone. 

There has been little, if any, interest 
manifested in legal periodicals. One court 
decision in the United States bears upon 
the subject. In Estate of Villeman, 107 N. 
Y. L. J. 1162, March 18, 1942 (Surr. Ct., 
N. Y. Co.) the court, before the passage 
of the New York Act, refused to appoint 
as a substitute trustee a person subject to 
service in the armed forces, although he 
possessed character and experience such as 
otherwise would warrant appointment. 


END 
OF 
BAR 
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TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


WAR PROFITS FOR POST-WAR 
“PAY-ROLLS” 


HE anti-inflation laws prohibit sal- 

ary and wage increases for the “dura- 
tion,” except to correct gross inequities, 
while the tax laws effectively discourage 
employers from establishing post-war re- 
serves on their books. As a result cur- 
rent employee compensation, of a spend- 
able or saveable nature, is frozen and the 
employer must face probable business 
contraction of the post-war era with re- 
serves that may prove insufficient to 
carry and compensate employees prop- 
erly. A post-war reduction in wages and 
the reappearance of unemployment will 
be the penalties of an economic system 
that allows neither the employee nor the 
employer to put aside that “penny against 
a rainy day.” 


However, a solution to the problem does 
lie in the use of a profit-sharing “incen- 
tive” plan that qualifies under the anti- 
inflation and tax laws. Under such a 
plan the employer could make deposits in 
an employees’ trust out of current pro- 
fits, which would be held as a protective 
fund for emergency and post-war dis- 
tribution to employees in financial stress 
and to reward initiative and merit. Reg- 
ular compensation, reduced to meet any 
post-war adjustment in business, would 
thus be augmented. 


Deposits made into a qualifying trust 
would be deductible, to the extent al- 
lowed under the Internal Revenue Code, 
for purposes of corporation income taxes, 
the trust itself would be tax exempt, and 
the participating employees would not be 
taxed until the year in which distribu- 


tions were received by them. (Corpora- 
tions with excess profits would find that 
the deduction would result in the plan 
currently costing them only 10% of the 
contributions made.) Furthermore, such 
a plan is fully in keeping with the intent 
of the anti-inflation law since purchas- 
ing power is conserved until after the 


war, when it will be a major weapon 
against depression. 


The purposes of a profit-sharing plan 
need not stop here. It provides the foun- 
dation for a full-fledged employee pro- 
tective system that could cover such addi- 
tional matters as accident and sickness 
disability, family emergencies, and death. 
But regardless of the manner in which 
an employer may desire to extend the 
coverage, it is essential that the solution 
for post-war dislocation of employment 
and compensation be financed as quickly 
as possible. Industry must meet this re- 
sponsibility if “freedom of initiative and 
private enterprise” is to be the fifth free- 
dom. 


GIFTS OF LIFE INSURANCE 
POLICIES 


T is now established under the Federal 

estate tax law that upon the death of 
the insured the proceeds of a life insur- 
ance policy under which he held no inci- 
dents of ownership at the time of his 
death, and had paid none of the prem- 
iums, directly or indirectly, are not taxed 
as part of his estate. As a result there 
is interest, on the part of policyholders 
still owning and paying for their policies, 
in the transfer of ownership by gift to 
members of the family. 


Considerable misunderstanding exists 
on this subject mainly because if the in- 
sured has paid any of the premiums some 
part of the proceeds will still be taxable 
in his estate even if he holds none of the 
incidents of ownership at his death. As 
an example, suppose an individual makes 
a complete gift to his wife of a policy 
on his life which he has owned and paid 
the premiums on for ten years. If he 
dies a year later and his wife has paid 
one year’s premium out of funds not 
traceable to her husband, then ten- 
elevenths of the proceeds of the policy 
will still be taxable in the husband’s es- 
tate. The longer he lives after the gift 
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the larger will be the portion of the pro- 
ceeds free from tax in his estate, but it 
will never reach 100% because a fraction 
—with ten for the numerator in this case 
—will always remain taxable due to the 
period in which he paid the premiums. 
Under the present tax law, then, it is no 
longer possible for an insured to make 
a completely tax-free gift of a policy on 
which he has paid premiums. 

But in appropriate cases a gift of life 
insurance policies can effect important 
tax economies as to that portion of the 
proceeds which will be exempt from the 
estate of the insured. The cash surren- 
der value of the policy, if in excess of 
allowable exemptions, would be subject 
to the gift tax, but in most instances this 
tax is nominal in comparison with the es- 
tate tax that may be saved. 

On the other hand, if a wife takes out 
a policy on her husband’s life, and is the 
owner from the date of its issuance and 
pays all premiums out of her independent 
funds, then of course none of the pro- 
ceeds would be taxed in the husband’s es- 
tate. But one point often overlooked in 
this connection is the tax position of such 
a policy in the estate of the wife. If she 
predeceases her husband, the then cash 
value of the policy is taxable as part of 
her estate. And if she bequeathes the 
policy to her husband (the insured) all 
of the proceeds will be fully taxable in 
his estate at his subsequent death. 

It is apparent, therefore, that the tax 
aspects of gifts or purchases of insur- 
ance must be carefully analyzed before 
any action is taken. 
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BEWARE OF “NEW-STYLE” TRUSTS 


UCH is being written about so- 

called “‘new-style” modern trusts, 
designed to favor a wife as beneficiary 
over children, grandchildren, or more re- 
mote relatives, whereas the “old-style” 
trust restricted the wife to the income, 
with the untapped principal going to the 
secondary beneficiaries. There is one im- 
portant aspect of the “‘new-style” trust, 
however, that may boomerang against 
the planner’s primary beneficiary. 

The basic principle of this type of trust 
is to make a fixed annual disbursement 
to the wife, using principal as well as 
income. This may be fine in theory but 
dangerous in practice since the wife may 
out-live the trust fund and become des- 
titute unless she has other means. 

This annuity-type trust came _ into 
prominence because it enjoyed an impor- 
tant income tax advantage. That advan- 
tage has been removed by the Revenue 
Act of 1942. With its disappearance, it 
is now possible to plan a trust without 
the tax factor swaying financial judg- 
ment. There is still no substitute for a 
flexible trust which allows payments 
from principal only when necessary. This 
protects the wife to a greater extent than - 
a trust which runs the risk of future 
poverty for a larger spendable income 
today. Even if the percentage of annual 
disbursement from principal is set at a 
low figure—at the time the instrument 
is drawn—it is impossible to forecast 
future values and fluctuations in hold- 
ings. 





Mid-Continent Trust Conference 
In Chicago 


Discussions on wartime’ trust problems 
will mark the Mid-Continent Trust Confer- 
ence sponsored by the Trust Division of the 
American Bankers Association, to be held 
in Chicago, October 14 and 15. In announc- 
ing the program, President Louis S. Head- 
ley, who is vice-president of the First Trust 
Company of St. Paul State Bank, listed the 
following subjects: Taxes, manpower, oper- 
ations, fees, special problems of smaller 
trust departments, powers of appointment, 
employees’ trusts, investments, Washington 
developments, and postwar influences affect- 
ing ownership of property. 
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British Information Services Photo 
BRITAIN’S HOUSES OF PARLIAMENT, LOOKING FROM THE SOUTHERN SIDE OF THE THAMES. 
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ARTHUR V. BARBER 
Banking Information Service, London, England 


HERE has been a steady growth in 

English trustee department business, 
due to people becoming what one of your 
American writers has called: “Will mind- 
ed and Trust conscious.” Most of the 
work has come in through the activities 
of Branch Managers, rather than by ad- 
vertising, according to an article in the 
May Banker (of London). The only pub- 
lic indication of growth of work is afford- 
ed by scrutiny of statutory advertise- 
ments for creditors in the Press, which 
shows an increasing proportion of cases 
where the trustee departments of banks 
are proving wills. The outbreak of the 
present war introduced a quickening ten- 
dency in this direction and in fact this 
might be regarded as apparent from the 
time of the Munich crisis. 


The administration of wills and trusts 
has become increasingly difficult in war- 


time, for the trustee departments are 
now reaping the results of the increase in 
appointments during the past twenty 
years, with less staff to cope with it. The 
business touches life at all angles and 
most of the Defense Regulations, or war- 
time statutes, impinge upon it. The De- 
partments hold considerable blocks of 
real estate, of which a large proportion 
has suffered damage by enemy action, 
and the War Damage Acts have made 
more apparent the advantages of a com- 
petent specialist investment service. 
Again, detailed review of investment 
portfolios is more urgent and throws in- 
creasing strain on the personnel. Treas- 
ury acquisition of large lines of securi- 
ties introduces problems of reinvestment 
and of the clash of interest between life 
tenant and remainderman. The Depart- 
ments have also been hampered, in their 
close liaison with Trust Solicitors, by the 
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depletion of solicitors offices and damage 
to these by enemy action. 


Remaindermen Still Preferred 


OME interesting points were made in 
Committee in the House of Commons 
on June 22nd during the second reading 
of the Settled Land and Trustee Acts 
(Court’s General Powers) Bill, which 
was finally passed without amendment. 


The third schedule in the Settled Land 
Act 1925 distinguishes between those im- 
provements to settled land the cost of 
which is chargeable to capital and those 
which may or must be met out of income. 
Under the new Act a tenant for life 
whose income is derived partly from set- 
tled land and partly from his free estate, 
profession or business, is expected to pro- 
vide maintenance of the estate when 
necessary from his independent income, 
and it was argued that it was unjust that 
when expenditure on repairs and manage- 
ment is greater than the income derived 
from the estate the tenant for life should 
be required personally to contribute the 
deficit. This, it was held, was equivalent 


to partial capitalization of the private in- 
come of the tenant for life in favor of the 
remainderman. 

Mr. Rostron Duckworth, M.P. said that 
this was particularly unjust “where the 
tenant for life is a man of advanced age 
or is unable to enjoy the advantages of 


the expenditure incurred.” Sir John 
Mellor, M.P., commented upon “a rather 
excessive desire to protect the capital 
interest as distinct from the life inter- 
est.” In the case of the war damage con- 
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tribution, he remarked that the Govern- 
ment were particularly careful to make 
it clear that that was to be treated as 
capital liability. The Attorney-General 
pointed out that on the other hand, sub- 
ject to the above exception, clause 1 of 
the Bill “entitles a life tenant to take 
. . . the remainderman’s money, for ex- 
penditure repair and management,—in- 
come expenditure, which clearly and in 
law falls on him, and for which, in law 
he is not entitled to resort to capital.” 


The question whether a deficit should 
be made up out of the resources of the 
life tenant or from the property of the 
remainderman is thus decided on the 
basis that the life tenant enjoying the 
results of income expenditure during his 
life should, in the words of the Attorney- 
General, “Look first to his other resources 
before he himself should be entitled to 
draw on the resources of the remainder- 
man.” 

English law has always had a tender 
regard for the interests of remainder- 
men. The new Act is another illustra- 
tion of this solicitude. 


Cheap Money Policy 


N the June Letter reference was made 

to official intentions on this side to 
maintain the cheap money policy after 
the war. The general feeling that cheap 
money is a permanent factor was con- 
firmed by Mr. Assheton’s statement that 
it is “still the Government’s policy to bor- 
row at the cheapest rate possible” and 
the suggestion that “‘success which the 
Government have had in their policy up 
to date is some assurance to the House 
that success will continue.” 

While few can form reliable opinions 
as to what will happen after the war, in- 
ferences drawn from this statement must 
be based upon the Government’s power 
for traffic control to insure the safety of 
maintenance of cheap money. Whether 
traffic control can, or for that matter 
should, be of a kind that will confine traf- 
fic to the cheap money street is another 
matter. All that is certain is that in 
post-war conditions cheap money cannot 
be maintained other than by the most 
stringent control methods affecting long 
term issues. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ALABAMA 


Birmingham—Festus C. Bridges has been 
elected assistant trust officer of BIRMING- 
HAM TRUST & SAVINGS CO. He is a 
graduate of the School of Law of the Uni- 
versity of Alabama. 

Montgomery—A. Key Foster, until now 
vice president and trust officer of Birming- 
ham Trust & Savings Co., has been elected 
vice president and trust officer of the 
FIRST NATIONAL BANK, succeeding Lt. 
Col. Walter Kennedy who is on leave in 
military service. Col. Kennedy, whose dut- 
ies had been temporarily taken over by 
vice president Frank McPherson, was ele- 
vated to executive vice president. Mr. Mc- 
Pherson returns to his banking functions. 
Also announced was the promotion of Fran- 
cis P. Hereford, who has been with the bank 
since 1926, from assistant trust officer to 
trust officer. 


CALIFORNIA 


Los Angeles—Norman E. Mudge has 
been elected vice president & trust officer of 
the CITIZENS NATIONAL TRUST & 
SAVINGS BANK, filling the vacancy 
caused by the death of Carl P. Smith. Mr. 
Mudge has been with the bank since 1922 
and has served as assistant secretary and 
trust officer. F. Miles Flint and Norvalt 
T. Ulvestad, assistant secretaries, were ad- 
vanced to assistant trust officers, and will 
serve in both capacities. 

Los Angeles — CALIFORNIA TRUST 
COMPANY has announced the association 
of A. V. Godsave in its new business dept. 
He was formerly vice president and trust 
officer of the National Bank of Commerce 
in Seattle and served in the same capacity 
with the Pacific National Bank there. He 
is a graduate of the School of Law, Uni- 
versity of Utah. 

Santa Ana—E. B. Sprague has resigned 
as vice president of the FIRST NATION- 
AL BANK. 


ILLINOIS 


Chicago—Thomas J. Fraher has _ been 
elected assistant secretary in the trust dept. 
of the LIVE STOCK NATIONAL BANK. 

Chicago—Rollin C. Higgins has been ap- 
pointed attorney of the NORTHERN 
TRUST COMPANY. A graduate of Knox 
College and Harvard Law School, Mr. Hig- 
gins was formerly associated with the law 
firm of Daily, Dines, White & Fiedler. 


MARYLAND 


Baltimore—Thomas F. Cadwalader has 
been elected trust officer of the FIRST NA- 
TIONAL BANK. 


MASSACHUSETTS 
Pittsfield—Charles W. Power, president 
of the PITTSFIELD-THIRD NATIONAL 
BANK & TRUST CO., has been named 
trust officer; C. Herrick Cook named as- 
sistant trust officer. 


MICHIGAN 


Detroit—J. Donald Orth has been elected 
assistant trust officer of THE MANUFAC- 
TURERS NATIONAL BANK. 

Jackson—Daniel C. Haefner, a trust offi- 
cer of the NATIONAL BANK of Jackson, 
has been named vice president. 


NEW YORK 


Buffalo—Fred W. Bogardus, advertising 
manager and public relations director of 
the MARINE TRUST COMPANY and the 
MARINE MIDLAND GROUP, INC., left 
for Camp Upton Sept. 1st, and George G. 
Enser, assistant secretary, will take over 
his duties. 


NORTH CAROLINA 


Charlotte—B. W. Barnard has been elect- 
ed vice president and trust officer of the 
AMERICAN TRUST COMPANY. John 

Fox, who has 

been acting in 

this capacity 
for 24 years, 
will remain ac- 
tive as chair- 
man of the 
trust dept. and 
vice president 
of the bank. 

Mr. Barnard 
' has had 21 

years of ex- 

perience in 
legal, insur- 
ance,  invest- 
ment and trust 
work and was 
formerly asso- 
ciated with 

Standard Sta- 

tistics Co. in 
New York City and the First-Mechanics 
National Bank at Trenton, N. J. 


B. W. BARNARD 
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OHIO 


Akron—E. S. Patterson, formerly vice 
president of National City Bank of Cleve- 
land, has been elected president of the 
FIRST CENTRAL TRUST COMPANY, 
succeeding C. W. Enyart, resigned. 


Cleveland—George Buffington, former 
Assistant to the Secretary of the Treas- 
ury, where he directed the activities of the 
Victory Fund Committees throughout the 
country, has been elected vice president of 
the NATIONAL CITY BANK. 


OKLAHOMA 


Tulsa—Roy M. Huff, trust officer of the 
FIRST NATIONAL BANK & TRUST CO., 
has resigned to accept a position with the 
legal dept. of the Sinclair Prairie Oil Com- 
pany. 


CANADA 


Toronto—Col. Ibbotson Leonard, D.S.O., 
a director since 1926, has been elected chair- 
man of the board of THE CANADA 
TRUST COMPANY, to succeed T. G. Mere- 
dith, K.C. He is the third generation of 
his family on the board. 
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TRUST INSTITUTION BRIEFS 


Indianapolis, Ind.—Cecil A. Berry, trust 
officer of the UNION TRUST CO., has 
been named chairman of the Trust Commit- 
tee of the Indiana Bankers Association. 


Gary, Ind—GARY NATIONAL BANK 
has been granted trust powers under Sec- 
tion 11(k), Federal Reserve Act. 


Wichita, Kan. — In announcing the 
FOURTH NATIONAL BANK OF WICH- 
ITA is the first bank in the State of Kansas 
to attain resources of $100,000,000, pres- 
ident A. W. Kincade remarked: “We do not 
consider size in itself of greatest im- 
portance. We prefer that the bank be ap- 
praised by the service it renders to its 
patrons, to the public, and the contribution 
it is presently making to the war effort.” 


Rochester, N. Y.—John W. Remington, 
vice president and trust officer of LIN- 
COLN-ALLIANCE BANK & TRUST CO. 
has been appointed chairman of the Com- 
mittee on Trust Functions cf the New York 
State Bankers Association. 

Columbus, O.—Charles H. Mylander, vice 
president and trust officer of the HUN- 
TINGTON NATIONAL BANK, has been 
elected a trustee of the Columbus Better 
Business Commission. 


Cleveland, O.—I. F. Freiberger, chairman 
of the board of the CLEVELAND TRUST 
CO., and vice president of the Forest City 
Publishing Co., publishers of the “Cleve- 
land Plain Dealer” and the “Cleveland 
News,” has been elected president of the 
publishing company, succeeding the late J. 
S. McCarrens. Mr. Freiberger has a 
unique record, having risen from clerk in 
the estates department of the bank to head 
of that department, and subsequently to 
chairman of the board of the 19th largest 
bank in the United States. 


Cincinnati, OW. E. Anderson, trust 
officer, CENTRAL TRUST CO., has been 
chosen chairman of the Trust Committee 
of the Ohio Bankers Association. 


re ia era Aen 
IN MEMORIAM 
FRANK H. CLEMENT, president and 


director of the Silver Creek (N.Y.) Na- 
tional Bank. 


R. M. FARRAR, president of the Union 
National Bank, Houston, Texas. 


CHARLES FRANCIS ADAMS, chair- 
man of the board of the First National 
Bank, Portland, Ore. 
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Where There’s A Will... 


HE late Dr. Allan Roy Dafoe, physi- 
cian for the Dionne quintuplets, 
named the National Trust Company and 
Dr. William Allan Dafoe of Toronto as 
executors of his will which disposes of an 
estate amounting to $182,466. . Included in 
the assets are bonds valued at $132,795, 
stocks $3,065, real estate $2,000, cash 
$7,482, and life insurance $34,399. Dr. 
Dafoe’s personal effects are divided between 
his son William and his brother, Dr. Wil- 
liam, who also receives a bequest of $1,000. 
Dr. Dafoe’s housekeeper is given a legacy 
of $2,000, and the residue of the estate is 
to be held for the son, one-half the amount 
to be paid to him at stated periods and the 
balance to be held for him for life with 
remainder to his children . 


Dr. Arthur Dean Bevan, noted Chicago 
surgeon, appointed The First National 
Bank of Chicago and his wife as co-execu- 
tors and co-trustees of his will. Dr. Bevan 
was chief surgeon of Chicago’s Presbyter- 
ian Hospital and head of the surgical de- 
partment of Rush Medical College for many 
years. In 1917-1918 he was president of 
the American Medical Association and dur- 
ing World War I he served as director gen- 
eral of surgery in the office of the United 
States Surgeon General in Washington, 
D. C. After two small bequests Dr. Bevan 
leaves the residue of his estate, estimated 
at one million dollars, in trust for the bene- 
it of his wife and his sister. Upon Mrs. 
Bevan’s death the fund is to be held as a 
permanent endowment by the Presbyterian 
Hospital and the income used for surgical 
teaching and research... 


Standish Backus, president of the Bur- 
roughs Adding Machine Company, ap- 
pointed his widow and the Detroit Trust 
Company as co-executors of his will. A 
lawyer by profession and practice for some 
years, Mr. Backus was secretary and gen- 
eral counsel, successively, of General Mo- 
tors Corp. from 1911 to 1920, when he be- 
came president of Burroughs... 


WO lawyers recently deceased named 

the Montclair (N. J.) Trust Com- 
pany in their wills. One was George Wel- 
wood Murray, one of the most prominent 
attorneys in the country until his retirement 
some years ago. He was counsel to the 
New York law firm of Milbank, Tweed & 
Hope, successor to his own firm. Of the 


many outstanding cases in which Mr. Mur- 
ray was counsel were the Supreme Court 
decisions holding that a stock dividend is 
not income, litigatiow resulting in the find- 
ing that the Rockefeller Foundation is a 
charity, and numerous railroad reorganiza- 
tion proceedings. The Trust Company was 
named trustee in the will and is acting as 
agent for the executors. Its other appoint- 
ment is as co-executor and co-trustee under 
the will of Robert Munro Boyd, Jr., senior 
partner of Boyd, Dodd, Kerr & Booth... 


OHN G. LONSDALE, co-trustee of the 
St. Lowis-San Francisco Railway, left 
the residue of his estate in equal shares 

to his wife, daughter and son, the shares 
of the children being held in trust by Mrs. 
Lonsdale and Mercantile-Commerce Bank 
& Trust Company of St. Louis, until they 
reach the age of 30. Mr. Lonsdale appoint- 
ed as executors his son and the bank, of 
which he had for many years been president 
and chairman until 1937. He was president 
of the American Bankers Assn. in 1929. 





The Dependable 


Executor and Trustee 
for Over Half a Century 


Mississippi Valley Trust Co. 


St. Louis 





— BS) > 4 
i AG RE se 
iA DUBLI Ca 


yo i DOS DOK 


ae a 


H 
IN 





JOINT REGISTRATION OR LIVING TRUST? 


Dangers of Former and Advantages of Latter 


ROBERT E. TOWEY 
Trust Officer, Old National Bank in Evansville, Indiana 


HERE has been a noticeable increase 

in recent years in the amount of 
property, both real and personal, held in 
joint or other form of two-name title. 
This trend is accentuated by the large 
volume of War Bonds now being regis- 
tered in the joint and beneficiary forms 
of registration authorized by the Treas- 
ury Department. Since this method of 
holding property has an important effect 
on individual estates, trust men are 
naturally concerned with the effects of 
the practice on future trust business. 


It is no secret that two-name registra- 
tion is used primarily as a means of con- 
veying title to a survivor without the 
expense and delay of estate administra- 
tion. Undoubtedly also, many people reg- 
istering their property in this way think, 
erroneously, that this procedure elimin- 
ates or reduces death taxes. The growth 
of this means of registering property is 
undoubtedly due in large measure to the 
fact that people generally are fed up 
with the antiquated and expensive legal 
process for transferring title to dece- 
dent’s estates. The plain fact is that the 
average estate owner thinks of his prop- 
erty not as a personal possession but as 
owned by the family, as communal prop- 
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erty. Consequently he can see no valid 
reason why a large proportion of his 
property should be paid out in fiduciary 
and legal fees at his death simply to have 
the ownership of this property continue 
in the family. He has hit on joint and 
survivorship registration of title as the 
answer to his problem and, until some- 
one can show him a better way to leave 
his property, he will continue increasing- 
ly to employ this method. 

If we are correct in assuming that this 
situation has a direct bearing on future 
trust business, and if trust service can 
offer a better solution to the average es- 
tate owner than joint registration, our 
program is clearly indicated. We should 
begin immediately to inform the public 
of the hazards incident to multiple regis- 
tration of property. 


Title Hazards of Joint Registration 


E have been purposely speaking 

rather loosely of joint registration 
of property because it has been our ex- 
perience that the average property own- 
er and even the average lawyer fails to 
differentiate between the various forms 
of multiple ownership of property, and 
does not understand the importance of 
spelling out the form of tenancy intended. 





NEW BUSINESS 


Obviously, in most cases the intention is 
to establish joint tenancies with right of 
survivorship, or tenancies by the entire- 
ty where permitted by state law. All 
too frequently however, particularly in 
the case of local and unlisted securities, 
the wording of the registration fails to 
disclose the true nature of the tenancy. 
For example, we acted recently as escrow 
agent for a local concern in the purchase 
of the outstanding stock of another local 
company. Among the certificates pre- 
sented was one registered “Amy, Helen, 
Mary or Eleanor ‘Smith.’” Amy and 
Helen were deceased. Another was reg- 
istered “Mr. or Mrs. I. A. Johnson.” 
Some were registered “John and Mary 
Blank,” others “John or Mary Blank.” 
There is little doubt that all of those 
registrations were intended to create sur- 
vivorship tenancies and yet we have in 
Indiana a statute which provides that 
“the survivor of persons holding per- 
sonal property in joint tenancy shall have 
the rights only as the survivor of ten- 
ants in common, unless otherwise ex- 
pressed in the instrument.” Without at- 
tempting to determine the ownership of 
the certificates described above it is clear 
that any one of them might be the sub- 
ject of costly litigation under our law. 


Most of the States have statutes deal- 
ing with the registration of property, 
which must be carefully considered in 
connection with all multiple registrations. 
Ohio for instance does not recognize 
joint tenancies with right of survivor- 
ship and it is questionable whether stock 
in an Ohio corporation so registered 
could be transferred to the survivor. 
Joint tenancies and right of survivorship 
have been abolished in other states also, 
except where such registration can be 
upheld on the theory of a contract (Mich., 
Conn.). 

Although our local courts have not 
been called upon as yet to determine the 
ownership of War Bonds under the joint 
form of registration, it is arguable at 
least in this State that such registration 
gives the survivor only the rights of a 
tenant in common. In this connection an 
Ohio court in determining title to United 
States Liberty Bonds under a similar 
Treasury Regulation stated that “the 
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Treasury rule is for the convenience of 
the United States Government in the 
transaction of its business and does not 
and cannot confer title.” (Foracker v. 
Kocks, 108 N. E. 743 (1931). Similar 
views were expressed recently by courts 
in the States of New York and Washing- 
ton in holding that Treasury Bonds re- 
mained the property of the purchaser 
and his estate and not the beneficiary 
named in the registration where the pur- 
chaser retained possession and control of 
the bonds up to the time of his death. 
(Deyo v. Adams, 178 Misc. 859 (1942); 
Decker v. Fowler, 199 Wash. 549 (1939). 
Legislation was needed in both States to 
overrule these decisions. 


These instances and cases are cited 
merely as an indication of the possibili- 
ties of litigation in multiple registration 
of property. 


Tax Complications 


VERY trust officer must by this time 

have had personal experience with 
the tax complications resulting from 
jointly owned property. Under the Fed- 
eral estate tax, the gross value of such 
property is taxable in the estate of the 
first co-owner to die, except such part 
thereof as “may be shown to have orig- ° 
inally belonged to such other person and 
never to have been received or acquired 
by the latter from the decedent for less 
than an adequate and full consideration 
in money or money’s worth.” Anyone 
who has dealt with tax examiners on this 
question is familiar with the difficulty of 
proving contribution by the survivor to- 
ward the purchase of such property. The 
examiner takes the position that such 
property was originally acquired by the 
decedent and places the burden of proof 
on the estate to show otherwise. Where 
a husband and wife, as frequently hap- 
pens, have numerous financial transac- 
tions back and forth, this matter of proof 
is difficult or impossible to make, with the 
result that joint registration is more like- 
ly to increase the tax burden than dim- 
inish it. Add to this the fact that a sec- 
ond tax may result at the death of the 
survivor, and it is difficult to see any es- 
tate tax advantage from such a program. 
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There does not appear to be any well 
defined Federal rule as to the taxability 
of income from jointly owned property. 
The Treasury Department has, however, 
ruled that the interest from jointly owned 
Savings Bonds shall be included “in the 
income of the person who purchased the 
bond.” This rule is a logical corollary 
of another Treasury ruling that no gift 
results where “A” purchases Savings 
Bonds and registers them jointly with 
another. It would appear logical for the 
Treasury Department to enlarge these 
two rules to include all types of jointly 
registered property, which would have 
the effect of completely nullifying any in- 
come tax advantage from registering 
property jointly with another without 
consideration. 


Alternative 


HE natural alternative to joint regis- 

tration is the living trust. Such a 
program has the advantage of uninter- 
rupted title and can be set up to benefit 
two or more generations of a family 
successively. At best, joint registration 
eliminates only one estate administration 
and avoids no taxes. A living trust may 
eliminate several estate administrations 
and substantially reduce taxes. Trust 
men know the how and why of this but a 
large majority of potential trust pro- 
spects still do not understand the ad- 
vantages of the living trust over joint 
ownership. Now, when all elements of 
our population are purchasing War 
Bonds, is an opportune time to point out 
these advantages. 


One way of doing this is by issuing in- 
formative pamphlets on the subject of 
registration of United States Savings 
Bonds. We are all engaged in the sale 
of such bonds to the public and are being 
asked questions regarding the best way 
to register them. Our bank recently is- 
sued such a pamphlet which contains 
complete quotations from the Treasury 
Regulations dealing with the issuance, 
payment, and taxation of such bonds. We 
expect to follow this up with a second 
pamphlet dealing with the registration 
of other types of property. It is impos- 
sible to say as yet what the effect of this 
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form of publicity will be. We do know, 
however, that people generally are inter- 
ested in the subject and it is our opinion 
that through this medium we will reach 
many new trust prospects, and at the 
same time render a needed service to our 
customers. 


COMMENT: 


R. TOWEY’S article is certainly 

timely and clear. The question 
whether property should be held jointly 
is of importance both in peacetime and 
wartime; the war has merely accelerated 
the need for an answer. There is a 
growing urgency for determining what 
to do with the property of those being 
called into the Armed Forces. Someone 
must care for their property while they 
are at distant and inaccessible points. 


The disadvantages of joint ownership 
should be stressed by trustmen. Supple- 
menting those mentioned by Mr. Towey, 
I observe that often the harmonious re- 
lationship existing at the time of crea- 
tion of the joint title may not continue 
and this may prove awkward if subse- 
quently an attempt is made to terminate 
the arrangement. Further, sometimes 
too much reliance is placed on the ability 
and honesty of the co-owners with none 
of the elements of supervision and con- 
trol which exist in a trust settlement of 
property. In the case of a wife who is 
co-owner there is often no competent bus- 
iness or investment experience to be re- 
lied upon in the event of the absence of 
the husband. 


Finally, I would re-emphasize the sim- 
ple and obvious fact (to the trustman) 
that a revocable trust is all that its name 
implies—terminable at the will of the 
settlor and not the rigid, legalistic “‘for 
keeps” arrangement that so many think 
it is. It has all of the excellent uses 
which Mayo Shattuck so ably pointed 
out in the February 1943 issue of Trusts 
and Estates. 


John H. Hoffman, Trust Officer, 
Equitable Trust Co., Wilmington, Del. 


Buy More War Bonds 
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NEW BUSINESS 


A BRIEF ON LAWYER RELATIONS 


UR column was done for us this 
month, unpurposely, by a trust officer 
correspondent. Here is what he wrote: 


“The problem of trust company-lawyer 
relations is one that I have never ceased 
thinking about, perhaps because my 
thoughts have never come to a clear con- 
clusion. There is probably no satisfac- 
tory whole answer, but only straws and 
clues that point to solutions. 


“Lately I was talking to the president 
of a large bank in a nearby city about his 
bank’s trust department. I asked, ‘How 
are your relations with lawyers?’ ‘Lousy,’ 
he answered, in the austere manner of 
speech that bankers affect, ‘and, frankly, 
it’s our own fault. We haven’t cultivated 
them.’ 

“But the trust officer of the bank then 
said, ‘We’ve had experiences with lawyers 
that have tended to put us in a bad light. 
There was the R. estate, for example. 
About $500,000 and clean as a whistle, 
mostly listed securities. There were rou- 
tine probate papers that a law clerk could 
prepare. Estate tax proceedings involved 
no legal problems; the valuations were 
made, and the schedules prepared, by our 
statistical department. We _ liquidated 
profitably to pay debts and taxes. Dis- 
tribution was to ourselves as trustee. We 
were discharged on an accounting that 
was a dressed-up transcription of our 
bookkeeping records. Since lawyers in 
this county are customarily allowed 3%, 
the attorney billed us for $15,000, plus 
disbursements that included stenographic 
costs. Just half as much again as we 
received, who had done 90% of the work. 
I told the lawyer that I wanted to pay 
him fairly, but couldn’t see where he pos- 
sibly could have put in more than 50 
hours of work; and $300 an hour was 
far more than I could justify to our bene- 
ficiaries. The lawyer conceded that if 
the estate had amounted to $50,000 he 
would have been well paid at $1,500, but 
protested that his fees were an allowable 
deduction and came out of the highest 
estate tax brackets—so why not pay him 
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rather than Uncle Sam? This overworked 
sales argument, I replied, had no applica- 
tion in any appraisal of his services, and 
we settled for $5,000. I know he thinks 
I deprived him of something in the na- 
ture of a ‘plum.’ But which is more im- 
portant: lawyer goodwill or the confi- 
dence of beneficiaries that we are serving 
their interests?’ ” 


Our correspondent continued. “Most 
trust institutions must be doing at least 
an adequate job of cultivating lawyers. 
Certainly there is a wealth of first class 
material available for the purpose: tax 
news letters and bulletins reporting de- 
cisions in the field of estates and trusts. 
Reprints of articles such as that which 
recently appeared in Readers Digest, or 
in Trusts and Estates urging the revision 
of old Wills—these may be sent to law- 
yers, as well as to our lay customers, so 
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that lawyers may be aware of the inter- 
est we are generating for their benefit, 
not alone ours. 

“But still, I think, there is a wall we 
have not cut through. It has to do with 
fees; it surrounds the situation that my 
perturbed brother trust officer described. 
Widely prevalent among lawyers is the 
belief that the entrance of a trust com- 
pany into a case inevitably spells a dim- 
inution of their fees. But I know of many 
instances where the trust company has 
stood protectively between the lawyer and 
suspicious, unbusiness-minded beneficia- 
ries or co-trustees who would have fought 
the lawyer’s claims to the last ditch and 
the last penny. I believe—but the notion 
persists. 

“Now I am speaking in general terms, 
of course, and there are many individual 
lawyers to whom my criticisms have no 
application. Our difficulties (speaking 
for trustmen as a class) have to do with 
the class of lawyers who, at the begin- 
ning of a matter, hem and haw at the 
suggestion that compensation be fixed 
... ramble on about this and that uncer- 
tainty ... might be unfair to the client. 
The trustman, dealing with such a law- 
yer, uneasily suspects that behind this 
mumbo-jumbo is the hopeful conjecture 
that, by some happy accident, fortune 
may toss into his lap greater rewards 
than the circumstances of the case initial- 
ly promise. It is this type of lawyer, 
who when the travail of fee-fixing finally 
comes, will protest, ‘but at that rate I 
will have lost money!’ whereas, if truth 
were told, he really has no formula for 
valuing his services. He keeps no jour- 
nal of hours spent in conference, research 
and dictation, no ledger of hour-units 
carried from journal to clients’ accounts; 
he has made no calculation of the dollars 
his hours must produce (a) to cover rent 
and other overhead, (b) to yield a net 
income appropriate to his learning and 
skill, his experience and his station in 
life. Granting that, in cases where ex- 
ceptional benefits are gained, compensa- 

tion rises above a man-hour computation, 
this is no justification for a practice of 
charging on a what-the-traffic-will bear 


basis. 
“It would be just as un-businesslike 
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for a road contractor to say, ‘We may 
run into some harder formations than we 
expect in those cuts, so we’ll wait until 
the job’s done before we figure what it 
should cost.’ But, ‘What are your charges 
for trust service?’—and the trust officer 
produces a schedule. 

“So we begin to sense the essential 
difference between the two: the lawyer 
and the trustman. The trustman some- 
how has become a business man. Though 
he deals with intangibles, as does the 
lawyer, his activities are recorded, his 
costs analyzed, his charges posted for all 
to read. Furthermore, there is a rough 
science to his charges for, as the studies 
your magazine has published show, 
throughout the country, under widely 
varying conditions, there is surprising 
uniformity in results. 

“The job for trust men—and equally 
the job for lawyers—is to bridge the gap, 
for the two need each other. The gap is 
mutual distrust as to lawyers’ compensa- 
tion, and the bridge is understanding. 
Why should this be impossible, at the 
beginning of—for example—an executor- 
ship: 

“The lawyer, ‘My fee will be 244% of 
the gross estate.’ 

“The trustman, ‘No, that is too much’ 
—and why. 

“The lawyer, ‘But it is justified’—and 
why. 

“Both: ‘We agree at 2%.’ (Any con- 
tractor must be prepared to accept risks.) 

or 

“The lawyer, ‘I will charge for time 
spent, at $25 an hour.’ 

“The trust man, “That seems a little 
high?’ 

“The lawyer, ‘If you want a $10 an 
hour lawyer, all right. But such is my 
skill and experience, such the confidence 
my clients have in me—that is my 
charge.’ 

“The trust man, ‘We want just such a 
lawyer as you. We will accept you on 


that basis, and be mindful that we do not 
waste your time.’ 

“In such conversations as these would 
run the current of understanding that 
the trust institution recognizes the law- 
yer’s worth, needs and values his services, 
will see to it that he is justly paid.” 













NEW BUSINESS 


THE BOOKLET SHELF 


A REAL WAR SERVICE 


N excellently conceived leaflet issued 

by the Fidelity-Philadelphia Trust 
Company, “War Department Advises 
That ...” quotes from a War Depart- 
ment booklet, “Personal Affairs of Mili- 
tary Personnel and Their Dependents,” 
issued to incoming members of the armed 
forces. The lead-off quotation is forth- 
right and salesmanlike. 


“It is imperative that military person- 
nel satisfactorily arrange their personal 
affairs before a sudden change of sta- 
tion occurs. Everyone rightly wants to 
know that his family will be protected 
and cared for during his absence with- 
out undue embarrassment or legal en- 
tanglements.” 


The second is disfigured by needless 
legalisms and generality: 


“Analyze your estate. It is considered 
advisable, where practicable and where 
no pertinent statutory provisions are 
involved, to make such arrangements as 
will permit your estate to pass to the 
control of your wife and/or dependents 
on your death without probate.” 


And what, by the way, is “death with- 
out probate?” A curious-seeming death, 
it well may be, to young soldiers facing 
the prospect of horrible forms of death 
at the hands of Germans and/or Japan- 
ese. A man of the law, not a man of the 
sword, obviously wrote the War Depart- 
ment’s little book. Plainer and more per- 
suasive language could have been used; 
but the intent was good; and the Fidel- 
ity-Philadelphia Trust has completed the 
story by explaining crisply and clearly 
the functions of a Revocable Living 
Trust. 


“Why Haven’t You Made Your Will?” 


A novel and attractive use of the Reader’s 
Digest article, “Why Haven’t You Made 
Your Will?” has been made by the Safe 
Deposit and Trust Company of Baltimore, 
among others. As the format of the Read- 
er’s Digest is rather small—personal note- 
paper size, the Safe Deposit and Trust 


OUR 45th 


“Within the month, 6 
wills have definitely re- 
sulted from our adver- 
tising program. These 
opportunities to cement 
a finer relationship with 
worthwhile individuals 
is most helpful to other 
departments of the 
bank.” 


Many such specific reports 
have come from our cus- 
tomers. Current reports 
are more favorable than 
ever—continuing evidence 
of the effectiveness of prop- 
erly planned Trust develop- 
ment programs. 


Inquiries and investigations 
are welcomed. 


Headquarters for Trust Advertising 
CHATTANOOGA, TENNESSEE 


® 
BUY WAR BONDS 
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folded a deckle-edged sheet of notepaper 
about it, bearing its letterhead, carrying 
facsimiles of the signatures of its Chair- 
man and President, with a 9-line type-pro- 
cessed note, describing the enclosure and 
urging its reading. The double signature 
hits the eye a one-two wallop. 


Employees’ Retirement Plans 


Literature on “Pension Trusts” is start- 
ing to pile up. New items are “Why a 
Pension or Profit-Sharing Trust for Your 
Corporation?”—why not, “for Your Em- 
ployees?”—published by the Commercial 
National Bank and Trust Company of New 
York, wide-margined, clean and readable. 

Prentice-Hall makes available, for the 
use of banks, “Pension and Profit-Sharing 
Plans and Trusts,” an Explanatory Digest 
of the Code and Regulations, 40 pages of 
well-edited explanation of the regulations. 

Trust Department Memorandum No. 27 
of The Continental Bank & Trust Company 
of New York, “Summary of Pension Plans,” 
informal, brief, a salestalk addressed to the 
middle-bracket employee: “What to do with 
worn-out man-machines? Junk them?” 

In addition to material previously dis- 
tributed, The Chase National Bank of New 
York is making available copies of Treasury 


Department Mimeograph No. 5539: “Inte- 
gration of Pension Plans with the Retire- 
ment Benefits of the Social Security Act.” 


New Trust Service Offered 


Fiduciary Trust Company of New York 
is advertising a new type of account grow- 
ing out of the requirement of filing quar- 
terly estimated tax returns. Based on the 
standard custodianship and safekeeping 
service, the new service will furnish esti- 
mates of taxable income, classification of 
securities with current market values, and 
realized and unrealized capital gains and 
losses. Payment of taxes, rent, interest, 
etc., may also be arranged for. 
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Trust Contact 


(1) People want information that will 
enable them to protect the future of their 
families. 

(2) They do read sdvertising—prefer- 
ably copy that is written in a manner that 
enables the prospect to read it readily. 

(3) The old element of procrastination 
is still a major obstacle to overcome. It is 
perhaps emphasized by the unusual strain 
on men’s time today. 

(4) The most common objection to trust 
service is on the angle of “costs” but not 
comparative costs. 

(5) Men are still relatively uneducated 
as to the services of the trust institution 
and the value of its services in protecting 
their families, but they are coming to recog- 
nize the corporate fiduciary as their suc- 
cessor. 

(6) Prospects apparently look on exe- 
cutorship as a simple routine task that al- 
most anyone can carry out. They do not 
realize the advantage of a trained responsi- 
ble executor, the danger to their estates of 
an incompetent one. 

(7) Most men have inadequate estate 
plans though more have a “will of sorts” 
than in the past. 

(8) Personal contact by a bank’s offi- 
cers is highly advantageous in developing 
the maximum amount of business. 

(9) Men today are again believing that 
it is possible to accumulate estates whereas 
previously there was a common belief that 
taxes would eat it all up and there would 
be nothing left, so why worry. They now 
believe that the right to accumulate prop- 
erty through personal initiative and thrift 
is the “Fifth Freedom.” 

(10) Never before have trust institu- 
tions faced the opportunities which confront 
them today. 

Summary of personal survey of prospects on 
trust mailing list of Old National Bank in Evans- 


ville, Ind., made by Albert Journeay of The Purse 
Company, and reported in August Banking. 





Mobile banking facility of the First 
Security Bank of Utah, Ogden, now in 
use at the Ogden Arsenal. This Mili- 
tary establishment covers a wide area, 
and the banking unit on wheels serves 
several areas at various times during 
the day. The unit has three paying and 
receiving windows, and has worked out 
very satisfactorily. 





TREASURY FORM TFR-500 EXPLAINED 


Suggestions for Fiduciaries as to Census of American-owned 
Property Abroad 


The accompanying article was prepared, at the invitation of Trusts 
and Estates, by the Foreign Exchange Committee after consultation with 
the Treasury Department. In our July issue attention was directed to the 
fact that a collection of 43 questions and answers relating to the problems 
of Form TFR-500 had been issued in booklet form on June 10, 1943, by the 
Foreign Exchange Committee. Fiduciaries will be interested to know that 
the Committee has issued under date of August 10, 1943, a booklet of 80 
supplementary questions and answers on this subject. Copies of these 
booklets can be obtained, at the cost of 10c per copy, by writing to the 


Committee at 140 Broadway; New York.—Editov’s Note. 


N or before November 1, 1943, per- 
sons subject to the jurisdiction of 
the United States must file reports on 
Form TFR-500 as to their holdings of 
property issued by or otherwise located 


in foreign countries. When Form TFR- 
500 was being prepared, it was recog- 
nized that the census would involve sub- 
stantial numbers of reports by trustees 
and other fiduciaries. The Treasury De- 
partment issued a special form, Series 
A-III, for their use, and devoted a con- 
siderable portion of the instructions to 
this form and related matters. However, 
a number of trustees have raised ques- 
tions regarding the reports, and this ar- 
ticle is based upon those specific prob- 
lems, reflecting Treasury Department 
rulings issued since the census was first 
announced. 

One of the most frequent questions 
is, “What is the purpose of Form TFR- 
500?” Briefly stated, the government 
lacked information, vital to the conduct 
of the war, which can best be collected 


through this census. At the same time, 
certain of the census information will 
have definite value in the determination 
of the post-war international policy of 
the country. Among the war uses which 
may be cited at this time are: (1) the 
collection of data for use by the military 
and civil reoccupation authorities; (2) 
administration of the Foreign Funds 
Control program; and (3) prosecution 
of economic warfare measures, both de- 
fensive and offensive. 

The post-war uses, naturally, are less 
well-defined at this early date. It may be 
pointed out, however, that the census of 
American interests in foreign countries 
is not part of any prearranged plan. It 
has been undertaken, rather, for the pur- 
pose of collecting the basic information 
in the absence of which no cohesive plans 
can be formulated. Without full and ac- 
curate information from every person 
having reportable property the results of 
this census may be inconclusive and even 
misleading. 
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Reportable Property 


HE question of whether or not a re- 
port must be filed has proven trouble- 
some to some trustees and executors. The 
exact limits within which a report is re- 
quired are set forth in Public Circular 
No. 22 which, together with the appro- 
priate forms, may be obtained from the 
Federal Reserve Bank of the reporter’s 
District or from Foreign Funds Control, 
Treasury Department, Washington, D.C. 
In general, a report is required respect- 
ing property of any kind in a foreign 
country, including bonds and other obli- 
gations issued by such a country or any 
person therein. Foreign bonds payable 
in United States dollars must be report- 
ed without exemption, as must certain 
agreements, franchises, contracts, and 
interests in allied foreign organizations. 
Other property issued by or located in 
foreign countries must be reported if the 
total value of all property abroad is $10,- 
000 or more. 

Reports already filed have confirmed 
the Treasury’s expectation that foreign 
bonds would be of particular importance 
in reporting by trustees and executors. 


Series A-III for Executors and Trustees 


SEPARATE report on Series A-III 

must be filed for each estate or trust 
having property in a foreign country. 
In Part A, the fiduciary is required to 
enter (1) the name of the estate or trust, 
(2) the date of its creation, (3) the 
name, address and designation of each 
fiduciary, and (4) certain data with re- 
spect to management, powers of appoint- 
ment, powers of revocation, and benefi- 
ciaries. The data in the fourth item need 
not be supplied where the total value of 
the foreign assets in the estate amounts 
to less than $10,000 or comprises less than 
10 percent of the combined domestic and 
foreign assets of the estate or trust. 
Part B is a summary of the foreign prop- 
erty of the trust or estate, derived from 
the detailed reports on Series B, one of 
which must be filed for each foreign jur- 
isdiction in which property is located. 

If there is more than one fiduciary, it 
is not required that each shall join in 
making the report, although liability for 
a complete and correct report rests equal- 
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ly on all fiduciaries subject to the juris- 
diction of the United States (Public Cir- 
cular No. 22, Section V-5-B). In view 
of this provision, it is ordinarily most 
convenient to have the report prepared 
and executed by the fiduciary actually 
engaged in the management of the 
corpus. The provision also removes any 
difficulty in cases where one of the fidu- 
ciaries is not subject to the jurisdiction 
of the United States or is physically out- 
side the United States, since a report can 
be filed by any trustee who is within this 
country. 

It will be noted that reports of prop- 
erty abroad held in a domestic trust or 
estate are to be made solely by the fidu- 
ciary and not by any of the beneficiaries 
(Public Circular No. 22, Section II-1-C). 
Furthermore, the beneficiaries are not re- 
quired to render any report of their bene- 
ficial interest. In the case of foreign 
estates, however, the beneficiary is re- 
quired to report his interest while the 
trustee files no report. Of course, nearly 
all fiduciaries in the United States are 
acting for a domestic estate or trust and 
hence must report. 

Guardians and committees of infants 
and incompetents do not employ Series 
A-III. Reports by them should be made 
on Series A-I in the name of the ward, 
but the affidavit should be executed by 
the fiduciary. 


Technical Questions 


"F.HE Treasury Department has indi- 

cated that, in general, the quality of 
reports on Form TFR-500 already filed 
by trustees and other fiduciaries has been 
excellent, but some technical problems 


have arisen. One of these concerns the 
name of the estate or trust, which is re- 
quired to be entered under question 1 in 
Part A of Series A-III. The instructions 
(Public Circular No. 22, Section V-2-A) 
provide that the name shall be based upon 
that of the decedent or settler and not 
upon that of the fiduciary. Under this 
provision the name should show (1) 
whether an estate or a trust is being re- 
ported, (2) with respect to a trust, how 
it was created, i.e., “under the will of,” 
and (3) the name of the deceased, in the 
case of an estate, or the name of the 
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grantor or settlor, in the case of a trust. 
Ordinarily, the names of beneficiaries 
should not appear in answer to.this ques- 
tion, but when more than one trust was 
established by a particular will or deed, 
the name should include some appropriate 
indication of the particular trust being 
reported, such as “for the benefit of John 
Doe.” Applying these principles, re- 
ports might be filed as follows: “Estate 
of James Brown, deceased”; “Trust un- 
der the will of James Brown”; “Trust 
created by deed of James Brown, August 
16, 1933”; or “Trust under will of James 
Brown, for the benefit of John Doe.” 
Some confusion has also arisen be- 
cause of the instruction for Series B 
(Public Circular No. 22, Section VII-3) 
that the name and address given in an- 
swer to Part A of the series must be 
exactly the same as those stated under 
questions 1 and 2 in Part A of the re- 
spective report on Series A. This in- 
struction can be applied more appro- 
priately to reports under Series A-I and 
Series A-II but is not directly applicable 
to Series A-III. The proper method of 
compliance is to enter under question 1 
the name of the estate or trust, exactly 
as shown on Series A-III, and to state 
under question 2 the name and address 
of the fiduciary rendering the report. 
Certain inquiries have been made with 
respect to Question 4 in Part A, which 
requires that the combined total of gross 
domestic and foreign-assets of the es- 
tate or trust be stated. The instructions 
(Public Circular No. 22, Section V-2-B) 
provide that the fiduciary need not pre- 
pare a special accounting for the purpose 
of determining the exact amount on May 
31, 1943, but either may use the amount 
shown at the close of the fiscal year of 
the estate or trust ended next before 
that date or, if such a figure is not avail- 
able, may employ an estimate based on 
the last trust accounting. The Treasury 
Department has also ruled that undis- 
tributed or uninvested current income of 
a trust or estate need not be included in 
the answer to question 4, but may be if 
the trustee finds it more convenient. 
Relatively few trustees and executors 


are concerned with the provision of Form 
TFR-500 regarding allied foreign organ- 
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izations, i.e. in general terms, foreign 
organizations controlled by the person . 
reporting or in which he had a substan- 
tial interest. The problems which have 
arisen in this field are thoroughly covered 
by Questions 21-23 in the first set of 
Questions and Answers on the Form is- 
sued by the Foreign Exchange Commit- 
tee. 


Valuation Problems 


HERE cost of property is required, 

executors and trustees are faced 
with a circumstance differing from that 
of most reporters, since they frequently 
acquire property in kind. On this mat- 
ter, the Treasury Department stated as 
follows in response to Question No. 79, 
appearing in the second set of questions 
and answers issued by the Foreign Ex- 
change Committee. 


(1) Respecting inter vivos trusts, the 
cost shall be (a) as to securities deliver- 
ed in kind by the settlor, the market 
value at the date of delivery, and (b) 


TO TRUST EXECUTIVES 


@ In settling estates, Trust Officers 
are sometimes required to find a 
market for established businesses. 

We represent a number of corpo- 
rate clients seeking to purchase busi- 
nesses related to their own—for post- 
war expansion purposes. We are also 
retained to acquire new product de- 
velopments. 


Our interest may enable you to 
solve a real problem quickly, with- 
out waste effort. We will be pleased 
to mail you a list of the industries we 
serve and the types of businesses we 
are seeking to purchase. 


Charles W. Gould 


INDUSTRIAL CONSULTANT 


Chrysler Building 
Telephone: Murray Hill 6-2449 


New York 17, N. Y. | 
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as to securities bought by the trustee, 
the purchase price thereof. 

(2) Respecting testamentary trusts, 
the cost shall be (a) as to securities de- 
livered in kind out of the estate, the mar- 
ket value as of the effective date of the 
creation of the trust under the law gov- 
erning its creation, and (b) as to secur- 
ities bought by the trustee, the pur- 
chase price thereof. Analogous rules 
should be followed in the case of estates 
themselves. 


It may be noted that “cost” is required 
only with regard to allied foreign organ- 
izations, corporate shares, miscellaneous 
personalty, and real estate. For other 
types of property, including bonds and 
similar securities, “face value” should be 
given except in a few unusual categories 
in which the Table of Valuation and Lo- 
cation (Public Circular No. 22, Sec. 
IX-3) provides special instructions. 


The position of fiduciaries concerning 
“book, market, or estimated value” does 
not usually differ from that of other per- 
sons. A reference to the instructions 
(Public Circular No. 22, Section IX), 
and particularly to the Table of Valua- 
tion and Location appearing therein, will 
usually resolve all questions relating to 
such value. 


Series A-IV for Custodians and 
Nominees 


HE remainder of this discussion con- 

cerns only fiduciaries acting in the 
capacity of custodian or nominees of for- 
eign property of persons not subject to 
the jurisdiction of the United States. In 
this connection, corporate and other fidu- 
ciaries carrying on custodial activities 
may be interested in Series A-IV. 


Series A-IV, which was especially 
drafted for reports by custodians and 
nominees, requires in Part A informa- 
tion regarding (1) the name of the ac- 
count in which the property is held, (2) 
the name, address, and citizenship of each 
foreign owner, and each other person in- 
terested in the account, (3) the name, 
address, and citizenship of the custodian 
or nominee, and (4) the relationship of 
the reporter to the account. Part B is 
a summary of foreign property held in 
the account, and supporting Series B 
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forms must be prepared in the regular 
manner. However, custodians are exempt- 
ed from reporting with respect to allied 
foreign organizations, except as provided 
in Part C, question 2 of Series A-IV, 
under which a custodian must give a 
brief statement of circumstances if he 
has any reason to believe that any of the 
property reported constitutes control or 
a substantial part of the securities or 
obligations of a foreign organization. 

No report is required under Series 
A-IV with regard to property held in cus- 
tody for citizens of the United States who 
are outside the country. Such persons 
are themselves required to report the 
property unless they are in enemy or 
enemy-occupied territory or are members 
of the armed forces of the United States 
(Public Circular No. 22, Section II, 1-D 
and 3-B). A custodian may, however, 
if he desires, file a report in behalf of a 
citizen exempted for either of the rea- 
sons stated in the preceding sentence. 
Such reports should be made under Ser- 
ies A-I in the name of the property own- 
er, but the affidavits should be executed 
in the name of the person actually re- 
porting (Public Circular No. 22, Section 
II-1-B). 

The property of foreign citizens in the 
United States need not be reported since, 
in general, such persons themselves are 
required to report under the definition 
of “persons subject to the jurisdiction 
of the United States.” Custodians should 
use reasonable care in determining the 
status of persons for whom they hold 
property, but they may assume that if a 
person formerly in a foreign country en- 
tered the United States before the close 
of business on May 31, 1943, giving no- 
tice of a domestic address, such person 
himself became liable to report, unless 
they possessed information creating a 
reasonable doubt as to his status. 


Particular Requirements 


EPORTS by custodians present cer- 

tain considerations that differ mark- 
edly from those applying to other re- 
porters, even executors and trustees. 
Most of these considerations are covered 
by definite instructions in Section VI of 
Public Circular No. 22. Custodians fre- 
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quently do not have access to full in- 
formation regarding the accounts for 
which they act. The names of the bene- 
ficial owners are sometimes only available 
to a foreign bank which acts as agent 
for the accounts and the records of pur- 
chase and sale are not kept in this coun- 
try. It was deemed necessary, therefore, 
to exempt custodians and nominees com- 
pletely from reporting the cost of corpo- 
rate shares, warrants, etc., (property 
types 11 and 12) and to exempt them 
regarding the cost of certain other types 
of property when the books did not carry 
this information. Furthermore, the dates 
of acquisition need not be given. Be- 
cause the names of the beneficial owners 
are frequently not available, reporting is 
required to be by accounts or sub-ac- 
counts, and the owners’ names are to be 
given where known even if information 
as to their exact participation in the ac- 
count is not available, except as qualified 
by the ruling discussed below concerning 
cases where one or more of the tenants 
is subject to the jurisdiction of the U. S. 


However, some questions have arisen 
on which amplification of the instruc- 
tions was necessary. One of these is 
how the exemption of property in all for- 
eign countries. having an aggregate value 
less than $10,000 and the exemption of 
property having a total value less than 
$1,000 in one foreign jurisdiction apply 
to reports by custodians in view of the 
fact that a separate report is to be made 
respecting each sub-account in which a 
person not subject to the jurisdiction of 
the United States had an interest. The 
Treasury Department has ruled that in 
determining whether the exemption of 
less than $10,000 is applicable, all prop- 
erty in an account must be taken to- 
gether even if the account had been 
divided into sub-accounts, but the exemp- 
tion of $1,000 for each jurisdiction may 
be applied to separate reports for sub- 
accounts. In this connection, it might be 
mentioned, however, that a consolidated 
report is not required for an account 
divided into sub-accounts; the Treasury’s 
ruling applies merely to the determina- 
tion of whether reports must be filed for 
the sub-accounts. 


Reportable joint accounts in which one 
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or more of the owners are subject to the 
jurisdiction of the United States have 
also presented special problems. The re- 
quirements in this respect, which are 
necessarily quite detailed, are thorough- 
ly covered by Questions 46 and 51 in the 
second set of Questions and Answers re- 
leased by the Foreign Exchange Com- 
mittee. In general the answers relieve 
custodians of the obligation to report in 
such cases except when they are definite- 
ly informed concerning the share of each 
tenant. When all tenants are abroad the 
custodian obviously must report whether 
or not he knows the shares. 


Operating Economies 


Two of the suggestions for reducing ex- 
penses, as reported by C. Stanley Battles in 
August Bankers Monthly, deal with trust 
operations. One recommendation is that 
statements on inactive trust accounts be 
rendered quarterly or semi-annually instead 
of monthly. The other suggests that Ad- 
dressograph plates for trust securities be 
coded to indicate whether they are taxable. 





BUSINESS NEED NOT 
“FLY BLIND” 


se 


Our services 
chart a safe 
course through 
problems in- 
volving in- 
come and 
estate taxes. 


7 


/The AMERICAN 
APPRAISAL Company 


CONSULTANTS IN PROPERTY ECONOMICS 
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ANOTHER REASON... 


why so many trustees invest in 


FEDERAL SAVINGS and 
LOAN SHARES 


We find that many individual and corporate trustees choose this 
investment because its flexibility permits local as well as selected 


national investment. 


This factor also appeals to those who like to keep an eye on 
their investments, allocating them to selected areas . . . industries 


. . . populations. 


The Share can be purchased in each of several hundred associations, 
approximately 100 of which have been pre-selected in this group. 
The Share is a_ recognized investment, free from _ principal 


fluctuation, pays a consistently high return. 


Full information on the Federal Savings 


and Loan Share available upon request. 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street - Field Building + Chicago, Illinois 


A non-profit corporation created for your more convenient consider- 
ation of its members’ Federal Savings and Loan Shares as investments. 


Recognized A({ Consistent 
Investment ‘ Return 


Non-Fluctuating Convenient 
Principal i) Investment 





Special Report on 


FOOD INDUSTRY DEVELOPMENTS 


Second of Industry Studies for Investors by Trusts and Estates 


Forum Participants: (all of New York) 


Dr. L. V. Burton — Editor, Food Industries Magazine 
Dr. Howard Cottam — Regional Program Analysis Director, 
Dept. of Agriculture 
— Partner, Adolph Lewisohn & Sons 
— Vice President, National Dairy Products Co. 
— Partner, Lehman Bros. 
— Vice President, General Foods Corp. 
Gareth Muchmore for Associated Press 
C. C. Luhnew for Trusts and Estates 


John Kalb 
Elmer J. Mather 
Paul Mazur 
Lewis Waters 


(The following summary presents the views of various spokesmen 
—not necessarily being a consensus—and is designed to call attention to 
technological developments of note rather than provide an encyclopedic 


study.—Editor’s Note.) 


ISTORICALLY noted for its stabil- 

ity as a business and an investment, 
the food industry has recently been un- 
dergoing some large-scale developments, 
both technological and market-wise, that 
will have important effects on the corpo- 
rate profitability of various types of com- 
panies. Quick-freeze and dehydration 
are the two outstanding examples of pro- 
cessing development, while the chemur- 
gic field and problems of international 
feeding profoundly affect the market re- 
quirements. Like so many other types 
of industry, food manufacture or pro- 
cessing is becoming more and more de- 
pendent on chemistry, not only in manu- 
facture of by-products for plastic raw 


materials for industrial use (such as ex- 
traction of oil from soy-beans and fur- 
fural from oat hulls) but also in pro- 
cessing for food use. 

In another sense it is essential that 
possibilities for both stability of reason- 
able profits and progress in industrial and 
distribution techniques be understood by 
the public, for if they are not attracted 
by the prospects or are under delusions, 
through lack of knowledge or over-expec- 
tation, they will not be inclined to save 
and provide investment capital for this 
or other private enterprise. It is thus a 
prime necessity for government, the in- 
dustries and the investors to take such 
measures as can promote their reasonable 
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profitability and research facilities. The 
result will be to stimulate savings and 
economies to the consumer, with elimina- 
tion of much waste and improvement of 
nutritional values. 

Food has taken between 16 and 19% of 
national income so far in 1943, and while 
food consumption per capita has not var- 
ied over a few points from the 1,465 
pounds average per year, the consumer 
is now buying more and more “brand” 
products. Recent years have seen the 
rise of many large corporations in this 
field, with changes in distribution accen- 
tuated by the war rationing and regula- 
tions, which have used the larger pro- 
cessors to expedite overseas deliveries 
and resulted in closings of innumerable 
small retail units, and in higher costs 
generally. Black markets and diversion of 
foodstuffs from low-ceiling to high-ceil- 
ing price products (as of grains and milk 
to livestock feeding) are not merely war 
phenomena of scarcities and complicated 
controls, but may be, in part, carried over 
after the war during the period of re- 
habilitation of occupied countries. 


Post-War Needs Abroad 


DEMAND for 4 to 5 million tons of 

food in the year or two after Europe 
is freed will continue to be a vast burden 
on our agricultural resources—probably 
without much prospect of repayment. It 
may well, however, provide a sizeable em- 
ployment, either on the farms or in pro- 
duction of agricultural machinery, fer- 
tilizer and equipment. Presently in- 
creased needs for rail and ship transpor- 
tation may, however, be abated as more 
foods are processed—and thus reduced in 
volume—before shipment. 


This is a transitional phase, somewhat 
prolonged by the shortage of seed, and 
will require restrictions of our eating 
habits and less wastage (wastage from 
American tables is said to be about 
enough to make up the 4% million tons 
needed above our normal consumption of 
about 100 million tons) until the con- 
quered countries get their own crops. In- 
dicative of the size of this problem are 
reliable estimates that, against our aver- 
age daily consumption of 2800 calories, 
the people of occupied Europe average 
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1600 (considered minimum to sustain 
health, without exertion), with only 800 
for Poland and half that for their Jews 
—proof of a new kind of warfare which 
will cripple a whole nation for genera- 
tions to come. There is also the need 
for replenishment of dairy and beef herds 
and other livestock abroad, as rapidly as 
possible, supplemented by exports of 
meat (frozen, compressed or dehydrated ) 
until the herds become self-sufficient. 
The estimates do not include the Far 
East, notably on the starvation fringe, 
and China will require considerable as- 
sistance in reconstituting its agriculture. 
It is a question of the extent to which 
the American public will be willing to 
keep its belt tightened, but there are 
great nutritional possibilities in volume 
production of less-popular foods here. 
Soy-beans, for example, have high protein 
content and while many varieties are suit- 
able only for animal feeding or industrial 
non-food use, they would release large 
quantities of corn and wheat for human 
consumption. This development may slow 
down the use of soy-beans in plastics ap- 
plications, and unless the volume is 
stepped up, the chemurgic field might 
have to temporize with international 
policy for a year or two after the war, 
until the crisis passes. Then, too, some 
of our acute shortages are aggravated 
by regulatory policies, which divert pro- 
ducts to higher-priced markets or uses. 


Development of Food Processing 


EANTIME, technological progress, 

stimulated as it generally is by 
war emergency, is making most notable 
advances on two food fronts: dehydration 
and quick-freezing. It is important to 
recall, however, that dehydration is not 
new but was developed in the last war, 
and suffered a relapse afterwards, except 
in a few instances, especially in commer- 
cial usage, as with dehydrated milk for 
baking. Then, too, the public here has 
not yet had a chance to “vote” on their 
preferences—except in a few cases like 
the powdered egg ration in England, 
where most people use their alterna- 
tive coupon for one fresh egg in prefer- 
ence to the equivalent of 16 dehydrated 
eggs. There is a danger that the public 
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may generalize on a few failures or dis- 
satisfactions—usually of taste loss from 
dehydration—and carry this over to other 
products, but some of these conditions 
may soon be cured, as food scientists are 
now working on taste conservation. 

In all considerations of new processes 
or products it is necessary to remember 
four factors for which the public looks: 
comparative cost at point of purchase 
(whether store or home), convenience of 
preparation, taste and attractiveness or 
eye-appeal. Dehydrated and frozen foods 
have several advantages (over fresh pro- 
ducts) in distribution costs which are an 
offset to processing costs. For example, 
one carload of frozen peas is equivalent 
to seven of fresh in the pods, and one of 
frozen spinach to. thirteen of fresh. Inci- 
dentally, from the standpoint of railroad 
volume, weight and price classifications 
are the basis of charges, and the fact 
that instead of seasonal peak loads such 
foods will move more evenly over the 
year makes for stability of revenue as 
well as greater efficiency of distribution. 
Naturally, dehydrated foods will have 
exceptional merit and usage where dis- 
tribution costs (as in foreign export or 
long, low-cost preservation) are the main 
consideration. 

Preservation by chemicals—as yet an 


he 


of carrots, 


U.S.D.A. Photo by Knell 
Dehydration effects a 10 to 1 reduction in the weight 
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almost untapped means largely because 
of the Food and Drug Administration’s 
long-standing disfavor—must be consid- 
ered as another potential method (as we 
have seen already in the sulphuring of 
foods before dehydration, (in proper uses 
of sodium benzoate, etc.) but only when 
it is developed by research of food or 
chemical companies and laboratories and 
the public antipathy is overcome by edu- 
cation. An example of the chemical pos- 
sibilities here is the production of peni- 
cillin from a milk by-product for prophy- 
lactic and other purposes, which may 
have healthful adaptations in food bac- 
teriology as well. To date this produc- 
tion is still in the test-tube stage, mass 
production methods not having been 
developed as yet. 


Competitive Position of Dehydration 
and Quick-Freeze 


EHYDRATION is inexpensive in 
processing and distribution and can 
take advantage of surplus supplies or 
low raw-material prices to build inven- 
tory, yet avoiding the “carrying charges” 
of continued refrigeration. Quick-freez- 
ing requires more capital equipment, both 
initially and for storage, but like all 
food preservation processes, has the ad- 
vantage of eliminating the spoilage and 
waste of perishable 
produce, a higher pro- 
portion even of usable 
food being retained in 

processing. 


As a result of pro- 
duct and process re- 
search, and the exten- 
sion of continuous-pro- 
cess methods which are 
putting more of the 
food industry on a 
mass-production basis, 
lower unit costs and 
better quality control 
are placing dehydrated 
and frozen foods in a 
more favorable compet- 
itive position with 
canned goods, besides 
having the advantages 
over fresh foods of 
non-seasonal availabil- 
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ity and stability of price. Con- 
tinuous-process plants, however, 
require considerable initial in- 
vestment. These developments, 
nevertheless, need be no hardship 
to the canning companies, as they - 
can generally adapt themselves 
readily and have the equipment 
to handle all stages of either de- 
hydration or quick-freeze prep- 
aration up to packaging, and are 
thus in the best position to enter 
these fields as demand warrants. 
A large proportion of the dehy- 
dration of vegetables for foreign 
shipment is being done by form- 
er canning plants. 

There are a number of foods-—some 
vegetables, fruits and meats—which do 
not lend themselves to dehydration either 
because they lose taste or attractiveness 
in the process, or gain no material ad- 
vantage in price factors; nor can all 
fruits and vegetables be frozen. The 
National Food Distributors Association 
reports, however, that 1943 dehydration 
production—mainly of eggs, milk, vege- 
tables and soups—is expected to reach 


1% billion pounds (requiring 10 billion 


pounds of raw products). This is an in- 
crease of 8000% during the past three 
years. The National Dehydrators Asso- 
ciation further estimates military and 
lend-lease needs to be more than this 
year’s production (1,700,000,000 pounds), 
with 17% of all Allied food purchases de- 
hydrated in the following proportions 
(millions of pounds): milk—518; vege- 
tables—355; soups—207; meat—110; 
fruit—50. 


The effects of post-war demands, price 
policies and subsidies are another major 
phase of this subject, but if relatively 
the preservation processes make compen- 
sation for higher costs or meet fresh food 
costs during the out-of-season period, 
they will be assured a ready and widen- 
ing market. While government subsidies 
are not welcomed, it is pointed out that 
in times of emergency they may offer a 
better alternative than general price level 
rises or ceilings in promoting production 
and holding price levels without subter- 
fuge markets. The British method of 
segregating necessaries from other goods 


Loading the freezer in Birds-Eye Plant. 


for price control or subsidy was urged, 
and the importance of the sales tax— 
stiff in the case of luxuries—recognized. 


Advantages of Processed vs. 
Fresh Foods 


ONVENIENCE and time-saving in 

preparation, for the family table or 
commercial eating place, are potent fac- 
tors in market acceptability of frosted 
foods particularly. Frozen peas, the 
greatest volume seller in this class, is but 
one of many such foods. Of superb 
taste, the frozen foods are easy to handle 
from the processor to the consumer, and 
have the advantages of keeping indefin- 
itely, easing the shopping problem, and 
eliminating spoilage. 

Dehydrated foods are often thought of 
as tasteless, but some compare most 
favorably and have been heartily accept- 
ed. Dehydrated soups, on the market 
before the war, are gaining a perm- 
anent place; there is a very promising 
future for dehydrated sweet corn; house- 
wives (as well as K. P.’s) may greatly 
value the ease of preparation, cleanliness 
and freedom from waste of dehydrated 
mashed potatoes. While “reconstituted” 
milk (skimmed milk and butter fat re- 
combined at point of consumption) has 
not been a success as to flavor, dehy- 
drated milk has gained a basic place. Be- 
cause of improvements in refrigeration 
and processing of fluid milk, however, 
the need for the dated bottlecap and daily 
delivery is past. While people prefer 
fresh milk as a beverage, for cooking and 
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especially baking, the dehydrated form, 
easy to keep and saving in delivery costs, 
has a favorable post-war future, and will 
have a wider market as foreign exports 
are expanded. Baked beans, citrus fruits 
and cake mix are other examples, which 
can be extended as a combination of high- 
vacuum, low-temperature dehydration 
process is developed. Soluble coffee, like 
Nes-cafe, has found wide favor and 
coffee beans may be largely reduced to 
such form right at the plantation with- 
out loss of flavor and with great econ- 
omy in shipping costs, storage, etc. 

It must be remembered however that 
individual product-habit is strong, tastes 
vary, and the interest in dehydration may 
dwindle as it did after the last war, 
though the sanitary aspects and the pos- 
sible advances in restoring taste or the 
contribution of taste in vegetables by 
mixture of spices and other tasty vege- 
tables, show new prospects. 

Another serious objection to certain 
dehydrated foods is the time required 
for re-hydration. Possibly the greatest 
post-war market in dehydrated lines is 
for milk; easily rehydrated with water 
it tastes better than condensed varieties 
and may replace evaporated milk in cer- 
tain uses. There are many products for 
which quick methods of rehydration are 


Freezing tube conveyor transferring a truck 
adaptor with lima beans from precooling 
chamber to first freezing stage. 
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not available or are yet too expensive, 
though here again research may find the 
answer. 


Public Acceptability 


HE matter of appearance is impor- 
tant in public acceptance for the vol- 
ume business needed to sustain low-cost 
and the taking of inventory positions by 
processor and retailer. We may be sure 
that a pill will never take the place of a 
juicy beefsteak, and that we will never 
eat “D” rations or other forms of “com- 
plete dinners in a tablet assortment.” 
Meat packing houses have been most 
active in processing and market research 
however, and if dehydration is perfected 
in this field, a revolution in meat distri- 
bution methods is assured. Deboning 
has already helped cut down waste ship- 
ping space, time and cost. Compression, 
as is being done now in war exports of 
meat products, is another process which 
allows packaging, transport and distri- 
bution savings, but it is questionable if 
roasts and fowls will be suitable for such 
processing in peace time as eye appeal is 
sacrificed and public habit is strong. 
Losses in appearance of the accustomed 
product may, however, be offset by artis- 
tic packaging, and here the tin can is 
finding competition from plastics as well 
as paper for flexibility and convenience 
of handling. The old saw about the fam- 
ily starving to death when the can-opener 
was lost may go into the limbo, as each 
method of processing or packaging is 
adapted to its special uses, instead of be- 
ing dependent on canning. We may see 
entirely different materials used, possibly 
aluminum, or magnesium which Dow 
Chemical estimates will provide the 
cheapest container of the future. Lam- 
inated paper vacuum containers may re- 
place cans, as they permit gases (such as 
are generated in coffee) to escape while 
preventing air from entering. Package 
changes will be widespread but the alert 
can manufacturers and canning plants 
will find ample opportunity to adapt their 
machinery and processes to these new 
forms and materials. 


Quick-Freeze or Canning? 


S to the quick-freeze industry—which 
is still only in its infancy—the ques- 
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tion may be asked: why freeze instead 
of can? Here again, quick-freeze flavor 
is the number one factor, but packaging 
has been a factor in lowering costs and 
making for ease of storage in home or 
store and the space ratio of kitchen closet 
or store shelf to refrigerator or refriger- 
ated showcase may change drastically 
after the war. Already refrigerator 
models have been manufactured featuring 
not only larger frozen-food compartments 
but also quick-freeze units. 


There is an advantage too in the mo- 
bility of some quick-freeze plants. Mobile 
units, travelling by season to sections 
where large quantities of desirable pro- 
duce and fairly cheap electricity are 
available, can accumulate advance orders 
and bring the processor to the producer, 
keeping the units in constant use. There 
are over 100 companies now in the frozen 
food field, many of them with such ma- 
chinery, and the larger ones contracting 
in advance for farm products of certain 
quality standards. This field is open to 
smaller companies as well; the larger 
ones do not fear the competition but 
rather the producer of inferior products 
which might give the process as a whole 
a bad repute. 


Distribution Methods 


LLIED to the question of costs, con- 
venience and wastage is the system 
of distribution. A revolution is taking 
place in this field with the growth of the 
supermarket. The great advances in re- 
frigeration and rapid transport and in 
preservation lend themselves to these 
short-cut, volume methods of distribution, 
and food retailing is rapidly becoming 
Big Business. Because of war difficul- 
ties of labor shortage, accounting and 
regulations, purchasing and deliveries, 
many small stores have gone the way of 
the cross-roads general store. A new 
type of “general store’ may also be in 
the making: super department stores not 
limited to dry goods, with delivery ser- 
vices which will be quite appropriate to 
the improvements in preservation of 
foods. 
Mobile stores, stocked with “expend- 
able” goods, may go far beyond the ice 
cream business (or its ancestor, the vege- 
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table wagon) in replacing certain types 
of stationary stores, with combination of 
products which can effect economies in 
the high-cost field of consumer and local 
store delivery. An increase in the use 
of vending machines for many products 
is also probable—especially for frozen 
foods, milk and soft drinks, perhaps for 
certain dehydrated products—because of 
the space saving and preservation quali- 
ties of these processes, but packaging 
costs are a limiting factor where the bulk 
is large and the receipt per weight and 
size small. Frozen food lockers, centrally 
located, are a new channel of distribu- 
tion* with interesting possibilities. Many 
of these companies are buying wholesale, 
or directly from the grower or producer, 
and selling to their patrons. 


*Cf. Bulletin 433, on Pennsylvania Freeze Lock- 
er Plants prepared by Prof. Whitaker and issued 
by Penn State Agricultural College, and U.S.D.A. 
bulletin of January 1, 1941 “Frozen Food Locker 
Plants in the U. S.” 
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Post-War Prospects 


ROCESSING prospects are almost 

boundless; e.g., when it comes to pre- 
cooked foods the surface has only been 
scratched. Plastics offer a future for 
the by-products of dairy foods as well as 
some grain production, especially if costs 
are cut. Vinegar is now being made 
from a milk by-product and several in- 
dustrial products (e.g. casein plastics) 
have also been developed. The use of 
surplus milk (whey formerly discarded) 
may be extended in this direction. As a 
matter of fact, food companies now have 
from one to 19 new products, including 
flavorings, on their list, which have not 
yet been placed on the market. Ten new 
methods of dehydration—successful in 
the laboratory—are reported to await 
commercial introduction after the war, 
with release of materials for processing. 


Food companies are spending more 
money on research every year. A study 
of 194 companies shows that they allo- 
cated more funds for this purpose in 
1943 than in 1942, many having devel- 
oped such facilities or financed laboratory 
work over a period of years. The smaller 
companies have an opportunity to “buy” 
research facilities if they are themselves 
unable to establish research departments. 
They are in for a day of reckoning if 
they do not do so. 


At present the larger freezing con- 
cerns do not buy farm surpluses, but con- 
tract in advance with growers for their 
output—and often pack only the better 
quality part of that, disposing of the bal- 
ance to canneries and others. But it is 
possible that large-scale extension of food 
processing, with lowered costs through 
continuous process, by-product usages, 
etc., may become a somewhat stabilizing 
factor on agriculture. As storage of 
heretofore perishable products, by pro- 
cessing of surplyses, expands, it would 
have a tendency to level out the sharp 
peaks and valleys of farm prices and in- 
comes. Of course, there is the possibility 
that government may take unto itself the 
“responsibility” of such _ stabilization 
rather than allow the system of free en- 
terprise to accomplish it. This is the 
challenge to the initiative of industrial 
food concerns as well as to farmers. 
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GETTING THE FACTS ABOUT FEDERAL SAVINGS 
AND LOAN SHARES 


ANY trust investment officers rely 

extensively upon the research and 
statistical services for information with 
respect to security issues. However, 
these services find it impracticable to 
provide satisfactory information as to 
small institutions and as to security 
issues which are nominal in amount. 

There are about 1,500 chartered Fed- 
eral savings and loan associations in 
the United States. The investment 
shares and savings share accounts is- 
sued by them are identical in all legal 
and technical respects. These associa- 
tions have outstanding about $2,000,- 
000,000 of such securities and the aver- 
age association has outstanding about 
$1,500,000 of securities, although there 
is a large group of associations each of 
which has more than $5,000,000 of se- 
curities outstanding. 

It is believed that Federal examina- 
tion, supervision and reports with re- 
spect to these associations are as in- 
formative and as reliable as are the re- 
ports of research and statistical organ- 
izations with respect to other securities. 
The Federal Home Loan Bank Adminis- 
tration in Washington maintains an ex- 
amination division and twelve regional 
offices with an adequate staff of exam- 
iners throughout the country. This 
division makes an examination of each 
association at least annually, and also 
a complete financial audit, unless the 
association supplies the examining divi- 
sion with a satisfactory report of an 
audit made by reliable certified public 
accountants. These examinations and 
audits are complete, not only as to finan- 
cial transactions but also as to operat- 
ing conditions, providing the supervis- 
ory division with all the facts. 

The latter division provides continu- 
ous supervision of these associations 
based upon the examinations and audits, 
monthly certified reports made by the 
association, and other information. The 
long term nature of the savings and 
loan business, based upon monthly 
amortized home mortgage loans, with 
an average contract period of from 


twelve to fifteen years, is such that 
changes in conditions take place very 
gradually. Examination and _ super- 
vision have been so well done that dif- 
ficulties have been discovered early and 
have generally been promptly corrected. 
The real problem cases have been nom- 
inal in number and losses light. To 
date, the losses of Federal Savings and 
Loan Insurance Corporation, which has 
paid all of the losses to investors, have 
been less than 10% of its income. Its 
expenses and losses have been less than 
15% of income. Therefore, it appears 
that Federal examination and super- 
vision, with insurance of accounts, may 
be relied upon by investors as confident- 
ly as they rely upon the reports of re- 
search and statistical services. 

All Federal savings and loan asso- 
ciations publish official statements of 
conditions, under the supervision of the 
Federal Home Loan Bank Administra- 
tion, and their annual reports of exam- 
ination to the Administration contain 
complete operating statements. From 
these documents, an investor or a re- 
search staff may quickly determine not 
only the current financial condition of 
an association but also its operating 
condition and its experience. Federal 
authorities require that assets which 
represent a loss be charged down or 
charged off the books or that a special 
reserve be set up to the full amount of 
the anticipated loss. Therefore, the 
general reserves, surplus and undivided 
profits of an association represent its 
excess of strength. At present, these 
funds average about 6% in such associa- 
tions—about the same as the total capi- 
tal, surplus and undivided profits of the 
capitalized banks in the United States. 

If one wishes to go further in a study 
of condition, it is advisable to secure 
the aggregate appraisal of all proper- 
ties securing loans; the aggregate un- 
paid balance of mortgage loans is usual- 
ly less than 50% of such appraisal. 
Also, one may secure the percentage of 
loans which are upon home properties 
and those upon other improved proper- 
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ties. The loans upon non-residential 
properties are limited to 50% of value 
and the total amount of other than home 
loans cannot exceed 15% of assets. In- 
formation as to the number of loans 
more than six months in default and 
more than one year in default, is shown 
in official reports and reports of exam- 
inations. 

These associations claim to be the 
most economic and profitable home 
mortgage unit in the market today and 
they believe that their shares are an 
appropriate investment for trust funds. 
They would like trust officers to main- 
tain a file with respect to their business, 
which ought to include the annual re- 
ports of the Federal Home Loan Bank 
Board and of Federal Savings and Loan 
Associations, the Federal Home Loan 
Bank Review, a monthly publication, 
(all of which can be obtained from the 
Superintendent of Documents, Wash- 
ington, D. C.). 

HORACE RUSSELL, vice president, 

Selected Federals, Inc., Chicago. 
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Land Title Reports on 
Common Fund 


The first annual report of the Discretion- 
ary Common Trust Fund of the Land Title 
Bank and Trust Company of Philadelphia 
reveals an increase of over 12% in the val- 
uation per unit. The Fund, established 
July 1, 1942, showed as of June 30 last, 
investments of 203 trusts, to a total of 
$1,807,735. Realized profits and excess of 
current market quotations over cost of in- 
vestments, had increased this amount to 
$1,971,558 by the close of the Fund’s first 
year. The principal unit value as of June 
30 was $112.16, against original valuation 
of $100. Earnings for the year amounted 
to $4.13 per unit and disbursements totalled 
$3.25 per unit. 


“The reason for’ the difference between 
earnings and payments,” explains President 
Percy C. Madeira, Jr., “is because earnings 
included all income accruing to the Fund. 
As of June 30, 1943, there was due to the 
Fund, but payable at a future date, accrued 
interest of $12,090 and dividends of $3400, 
equal to 88 cents per unit. It is probable 
that in the future, earnings and disburse- 
ments will be approximately equal.” 

The report discloses that 59.4% of the 
Fund was invested in bonds, with U. S. 
Governments making up 29.8%. Of the 
balance, 29.6% was invested in corporate 
bonds, 14.8% in preferred stocks, 24.8% in 
common stocks, while 1% was in cash. 


Fidelity-Philadelphia Common 
Fund Gains 


Each unit of participation in the Dis- 
cretionary Common Trust Fund maintained 
by Fidelity-Philadelphia Trust Company 
had a value of $10.18 as of July 31, 1943, 
compared with $9.36 a year earlier, accord- 
ing to the Company’s third annual report 
on the Fund. With an increase in the num- 
ber of participating trusts from 1,116 to 
1,370 during the fiscal year, the total 
amount invested in the Fund rose from 
$10,055,830 to $13,827,959 on July 31, 1943. 
During the year, earnings were distributed 
to participating trusts to the amount of 
36c per unit. 

The portfolio of the Fund consisted, on 
the year end date, of Government bonds 
32.4%, corporation bonds 20.2%, preferred 
stock 21.1%, and common stocks 26.3%. 











MODERNIZATION OF TRUST LAW 


Legislation Needed to Remove Outmoded Principles 


NERTIA is a paralyzing weight which 

rests upon trust law as on many insti- 
tutions . We say often: how out-of-date 
this is .. . feudal stuff . . . entirely un- 
suited to today’s needs .. . there ought to 
be a law ! Until enough people say it— 
loudly and concertedly in the right places 
—nothing happens. 

Progress slowly is being made. In 
Louisiana (in 1938) Oklahoma (in 1941) 
and Texas (1943) through the efforts of 
_ bar and corporate fiduciary associations, 
trust law has been modernized and codi- 
fied. Uniform Acts proposed by. the 
Commissioners on Uniform State Laws 
have made important contributions, par- 
ticularly in clarifying distinctions be- 
tween principal and income. Oklahoma 
and Texas have joined California in deny- 
ing irrevocability to a trust instrument 
lacking words of revocation. 

But generally speaking, in the field of 
substantive trust law few changes have 
been made. The one-hoss shay of mediae- 
val trusteeship rattles on. This memor- 
andum is in the nature of voice-raising, 
for whatever it may be worth. The first 
two points covered relate to peculiarities 
of New York law; the remaining sugges- 
tions are of general application. 

1. Rule against Perpetuities — The 
New York rule against perpetuities, lim- 
iting the period of permissible suspension 
of alienation and remoteness of vesting 
to two lives in being, has long been criti- 


cized as unnecessarily restrictive. It has 
bred a plethora of litigation, expensive 
and destructive of trusts established in 
the best of faith—trusts which, on the 
facts stated, cannot possibly offend the 
“public policy” which presumably under- 
lies the statute. 


No point would be served in repeating 
here the arguments which have been ad- 
vanced at one time or another for re- 
storation of the common law rule, except 
to emphasize the desirability of uniform- 
ity throughout the country, of preventing 
trust business from migrating to other 
States, and of rendering unnecessary the 
use of devious drafting devices to have 
trusts governed by the laws of common- 
law-rule jurisdictions. Perhaps the best 
summary of reasons for returning to the 
more liberal common law rule is found 
in a study prepared for the New York 
Law Revision Commission a few years 
ago by Professors Richard R. Powell of 
Columbia Law School and Horace E. 
Whiteside of Cornell Law School. 


One incredible objection to adoption of 
the common law rule shouts for rebuttal. 
It is claimed that this would result in in- 
creasing trustees’ commissions because 
of the assumed longer duration of trusts. 
Such an argument might just as well be 
employed to support a plea for reduction 
of the permissible period to one life or 


1. Legislative Document—1936—No. 65H. 
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even for the abolition of trusts entirely. 
The “extra” remuneration is not a grat- 
uity but compensation for services ren- 
dered. If the services are not worth the 
pay, then there was insufficient need for 
the trust in the first place. If the need 
exists, there should be no quarrel with 
the pay. But why should the law seek 
arbitrarily to measure the need? 

More important from a practical view, 
this captious objection overlooks two sig- 
nificant facts. The first is dramatically 
summed up in the observation of the 
English jurist that candles lighted at the 
same time are likely to go out more or 
less simultaneously, regardless of their 
number, so that, all other factors being 
equal, a period measured by ten current 
lives would probably be little longer than 
one measured by two lives. The second 
fact is that the dissatisfaction with the 
New York rule is not concerned with the 
number of years for which a trust may 
last but with its needless intricacies. 


There is an increasing tendency among 
thoughtful draftsmen and corporate fidu- 
ciaries—seeking flexibility—to discour- 
age the tying-up of property for the full- 


est possible period under the statute. 


2. Rule against Accumulations. Here 
again New York has veered from the 
common law rule by limiting the permis- 
sible accumulation of trust income to the 
minority of the person for whose benefit 
the accumulation is directed. This re- 
striction has prevented the development 
of a type of trust designed to meet bene- 
ficiaries’ needs in the face of progressive 
lessening of investment yields. In other 
States, notably California, recent years 
have seen the expansion of the annuity 
trust which, under a number of varia- 
tions, provides for the distribution of a 
stated annual sum to the life beneficiary, 
any deficiency in income to be made up 
out of principal, any excess income to be 
retained for disbursement in later lean 
years.2, This has been possible because 
the permissible period for accumulations 
is the same as the term provided under 
the rule against perpetuities.® 

While it would be desirable to make the 

2. 72 Trusts and Estates 163. 


3. Deering’s Civil Code of California 
Sec. 724. 


(1931) 
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period of both rules co-extensive, the 
least that should be sought is an amend- 
ment to the New York statute that would 
allow accumulation of income as a re- 
serve in conjunction with annuity trusts. 
The proviso might be included: that the 
annuity shall be at a stated minimum 
rate of the original capital (perhaps 3%) 
to prevent abuse of the accumulation 
privilege—since, for example, an annuity 
of $1,000 from a trust of $100,000 would 
probably result in a perennial excess of 
income to be accumulated. 


3. Rule against Offsets. It is well es- 
tablished that a trustee may not offset a 
loss suffered on one security by a gain 
on another held in the same account.* An 
exception to this rule is the case where 
the two transactions are intertwined or 
connected.5 For example, where bonds 
were purchased to protect the stock hold- 
ing of the trust and the bonds were sold 
at a loss while the stock returned a profit, 
offset was allowed;® also, where stocks 
were sold at a loss, the surcharge was 
reduced by the proceeds of stock rights 
received by the trustee.? 

This judicial imposition of an ano- 
malous standard of measuring perform- 
ance (can you picture the bank director 
paying off to stockholders for every 
“sour” loan he has approved?), contrary 
to all business experience, has too often 
induced fiduciaries to retain a poor in- 
vestment in the hope that it would re- 
cover, whereas the prudent and business- 
wise course of action would have been to 
sell and take the immediate loss (lest the 
deficit be finally greater) which might be 
balanced by concurrent profits or by 
gains on reinvestment. The rationale of 
the rule against offsets is said to be that 
any profits should accrue to the trust, not 
to the benefit of the trustee, and that to 
permit offsets “would put a temptation 
in the way of the trustee to commit 
breaches of trust.”® Professor Scott goes 
on to say that “if through a breach of 
trust he has made a profit, he might be 
tempted to commit a further breach of 
trust, expecting that if a loss should re- 


. Restatement of Trusts, Sec. 213. 

. Ibid. 

. Lacy v. Davis, 5 Redf. 301. 

. Re: U. S. Trust Co., 189 App. Div. 75. 
. Scott on Trusts, page 1137. 
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sult he would incur no liability if the loss 
did not exceed the profit made through 
the earlier breach of trust.” 


It is submitted that this argument 
ignores two vital considerations. In the 
first place, it is difficult to understand 
why a trustee would be so “tempted” in 
view of the fact that he has nothing to 
gain from capital appreciation except 
perhaps increased principal commissions 
—hardly a sufficient incentive to risk a 
surcharge. But more important is the 
failure to distinguish between losses re- 
sulting from wilful breaches of trust and 
those due to what is legally characterized 
as “negligence” in investing. There 
should be no question about denying the 
wilful malefactor the benefit of offset, 
but surely a trustee acting in good faith 
should be relieved from even the threat 
of surcharge if, on balance, he has been 
successful in the management of the 
fund in his care. 


While the courts are unanimous in 
their recognition of the rule against off- 
sets, many judges have realized the 
harshness which its application in parti- 
cular cases would have entailed, and have 
whittled away at it by seizing upon dis- 
tinctions, in some instances rather fine.® 
They have recognized, perhaps, that to- 
day investing is a business—complex and 
with a technique of its own—to which 
business principles should be applied. 
These judges would favor, we surmise, 
statutory abolition of the rule where 
good faith is shown. 


4. Investment Powers. Something 
further can be done in a State like New 
York—the home of “Big Business”—to 
ease the burden of the fiduciary and at 
the same time assure a reasonable likeli- 
hood of greater income for beneficiaries. 
That would be legislative adoption of the 
so-called Prudent Investor or Massachu- 
setts Rule under which the only restraint 
placed on the trustee is that he must 
“observe how men of prudence, discretion 
and intelligence manage their own af- 
fairs, not in regard to speculation, but in 
regard to the permanent disposition of 
their funds, considering the probable in- 





9. See Hinch, “‘The Rule Against Offsets,’’ 72 
Trusts and Estates 649. 
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come as well as the probable safety of the 
capital to be invested.”!° While it is es- 
timated that a large majority of trust in- 
struments executed in recent years grant 
broad discretionary powers to the fidu- 
ciary,!1 most of the older documents are 
silent on the subject (thus limiting the 
trustee to the “legal list”) or specifically 
confine the scope of permissible invest- 
ments to the statutory classes. Legisla- 
tive action is needed to secure the bene- 
fits of the Massachusetts Rule for exist- 
ing as well as future trusts. 


The movement to obtain enactment of 
the Rule has been successful in some 
States; for example, California,!2 Con- 
necticut,!* Minnesota!* and Delaware.' 
The Delaware law makes it clear that it 
does not authorize departure from the 
express terms of the instrument, but the 
expressions “legal investments,” “au- 
thorized investment,” or words of similar 
import, as used in any instrument now 
existing or hereafter made, are to be 
taken to mean any investment which is 
permitted under the new Rule.1® 


The principal objection to thus liberal- 
izing investment powers has been that 
such broad authority in the hands of in- 
experienced or incompetent fiduciaries 
would be dangerous to the safety of the 
funds in their care. Grant this!7—and 
exclude incompetence and inexperience 
from operation of the liberalizing act. A 
distinction can be made between corpo- 
rate and individual fiduciaries,'* with the 
latter continuing to be governed by the 
legal list. Trust institutions maintain— 
or can be required to maintain—adequate 


(Continued on page 312) 





10. Harvard College v. Amory, 9 Pick. (Mass.) 
446, 461 (1830). 

11. 1940 Report of Committee on Trust Invest- 
ments, Pennsylvania Bankers Assn. 

12. Ch. 811, Laws of 1943. 

13. Gen. Stat. 1939 Supp. Sec. 1289e. 

14. Ch. 635, Laws of 1943. 

15. S. B. 34, Laws of 1943. 

16. See. (c). 

17. But see Barker, ‘“‘Prudent-Trustee Standard 
Adopted,’”’ 77 Trusts and Estates 174. 

18. Precedent exists at least in Indiana, Oregon, 
Utah and Washington for distinguishing be- 

tween them, although not in the manner sug- 

gested. See Shattuck, “Prudent-Man Rule for 

Trust Investment” (1942), Trust Division, 

American Bankers Assn. And see “Legal 

Lists for Trust Investments,” 49 Yale Law 

Journal 891, 905. 
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CURRENT FEDERAL TAX NOTES 


PETER GUY EVANS 


Certified Public Accountant (N. Y.): Member of New York Bar 
Lecturer at Rutgers and Columbia Universities 


Court Decisions 


Loss on illegal investments—not deduct- 
ible by executor on own return. Taxpay- 
er-executor made illegal investments for the 
estate. The sale of these securities result- 
ed in a loss to the estate. Having reim- 
bursed the estate for the loss so sustained, 
he claimed a deduction therefor on his 
individual return. The Tax Court held 
that same is not deductible. Reimold, 
Memo T.C., June 25, 1943. 


Income of 10-year trust not taxable to 
grantor. Wife created a 10-year trust, 
with husband as trustee, the income to be 
applied for religious, charitable, etc., pur- 
poses, but the principal on termination of 
the trust to revert to the creator. The 
court overruled the Government’s sole con- 
tention that the settlor was taxable under 
Sec. 22 (a). U.S. v. Pierce, C.C.A.-8, No. 
12423, July 26, 1943. 


Trust taxed on income distributable an- 
nually on January 1. Here trust instrument 
provided that income was distributable to 
the beneficiaries annually on January 1. 
The court held that the trust income for 
the year 1940, distributable Jan. 1, 1941, 
could not be deducted on the trust’s 1940 
calendar year return. Since the trustees 
did not know on December 31, 1940, who 
the beneficiaries might be on January 1, 
1941, they were accumulating income for 
unascertained persons and consequently the 
income was taxable to the trust. Graham 
v. Miller, C.C.A.-8, No. 8202, August 4, 
1943. 


(NOTE: Although this case upholds 
the now famous Dean decision, 102 F. 
(2d) 699, Sec. 111 of 1942 Act and 
T.D. 5287 should be carefully studied. 
Sec. 111 apparently calls for a double 
tax. For protection, fiduciaries and 
beneficiaries in such cases should file 
claims for refunds.) 


No gift tax on prenuptial transfer. 
Where, in consideration of reliquishing 
right to future dower, a prenuptial transfer 
of property (in trust) was made to pros- 
pective wife, the court held that there was 
“consideration” and the transfer according- 


ly was not subject to gift tax. Merrill v. 
Fahs, U.S. D.C. S.D. Fla., Civil 549-J, June 
24, 19438. 


Sale of life interest treated as sale of 
capital asset. Life beneficiaries transferred 
life interests in trust to remainderman for 
cash and securities. The court held that 
amounts so received represented proceeds 
of sale of capital assets and not ordinary 
income as contended by the Commissioner. 
Bell v. Comm., C.C.A.-8, No. 12484-5, Aug- 
ust 4, 1943. 


Valuation of stock for gift tax purposes. 
Taxpayer gave stock to keymen on condi- 
tion that if they disposed of stock, they | 
were first to offer same to taxpayer-donor 
or his wife at the then book value. Tax- 
payer reported book value of stock on gift 
tax return but the Commissioner greatly 
increased this valuation. The Tax Court 
in upholding the increased value stated that 
such restrictive agreements (to sell) do not 
conclusively fix the value of the shares as 
contended by the taxpayer. Clarence P. 
Chamberlain, Memo T.C., July 19, 1943. 


Valuation of stock for estate tax pur- 


poses. The Tax Court held the Commis- 
sioner erred in increasing value of stock 
to $10 solely on average net earnings over 
the preceding five year period. The stock 
was returned at $3 per share, but the Tax 
Court, on expert testimony of witnesses, 
increased value to $5. Est. of L. J. Burda, 
Memo T.C., July 21, 1948. 


Taxability of final year estate income. 
Where neither the will nor the State law 
permitted distribution of net income, same 
is not taxable in final year of administra- 
tion to the residuary legatees. FH. J. Slaugh- 
ter, Memo T.C., July 28, 1943. 


Grantor taxable under Sec. 22 (a). Tax- 
payer created an irrevocable trust, naming 
himself trustee, for the benefit of his rela- 
tives, retaining however broad powers over 
principal, income, etc. The Tax Court held 
that the grantor’s rights and powers satis- 
fied the normal concepts of ownership in 
property and consequently the income is 
taxable to him under Sec. 22 (a). Henry 
Salvatori, Memo T.C., July 27, 1943. 
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Widow’s annuity in will contest not tax- 
able. The Tax Court held that amount re- 
ceived by widow in a will contest for re- 
nunciation of her rights of inheritance is 
exempt from income under Sec. 22 (b) (38) 
of the I.R.C. Helen R. Goldman, Memo T.C., 
July 28, 1943. 


Rulings, News, Etc. 


Regs. 108, revision of Gift Tax Regula- 
tions released by Commissioner. 


T. D. 5287, amends Sec. 19.162-1 and 
19.162-2 of Regs. 103; it deals with alloca- 
tion among beneficiaries and legatees of 
estate or trust income payable on a date 
more than 65 days after the beginning of 
the taxable year. It apparently calls for 
double taxation on the same income, viz: a 
tax paid by the trust for 1941, and the 
beneficiary may have to pay a tax for 1942 
on his distributable share. Congress cer- 
tainly didn’t intend double taxation in such 
cases. Corrective legislation may be neces- 
sary. (See Note under Graham v. Miller, 
above.) 


Pension trust ruling. Sen. Taft stated 
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that the Treasury is definitely wrong in 
Pension Trust Regulations (T.D. 5278) 
recently released by making distinction be- 
tween employees earning over and under 
$3,000 who are members of pension plans. 
He said he will demand corrective and rem- 
edial legislation when the Senate meets 
this month. After his vigorous remonstra- 
tions, the Treasury issued Mim. 5539 con- 
taining numerous illustrations, high falut- 
ing mathematics, etc. Since December 31, 
1943, is the deadline for complying with 
the provisions of the Revenue Act of 1942, 
taxpayers should not take any final steps, 
make changes or complete pension trusts 
until Sen. Taft has had his word. In fact, 
he will probably ask Congress for an ex- 
tension of time from December 31, 1943 to 
December 31, 1944, within which to conform 
pension trusts to the new law. 
ee 
Regulation on Release of Liens 

The New York State Tax Commission has 

issued a regulation providing the procedure 


for the release of liens on real property of 
decedents under the death tax law. 


Trust service 


in Illinois 


“een trust companies and lawyers will find 


this more than half-century-old institution especially 


well equipped through long experience to assume the 


ancillary administration of trusts and estates in Illinois. 


THE NORTHERN TRUST COMPANY 


50 SOUTH LA SALLE STREET—CHICAGO 
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Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 


jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

NEW JERSEY: Samuel J. Foosaner—Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 
PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Harrison, Philadelphia 


The complete roster of editors appears in July and January. 


Distribution — Effect of Statute Making 
Wife an Heir, Enacted After Execution 
of Instrument Giving Remainder to 
“Heirs” 


New York—Supreme Court, New York Co., Sp. T.I 


Trowbridge v. First Stamford National Bank ¢ 
Trust Co., New York Law Journal, September 1, 
1943. 


The trusts were established and the set- 
tlor died before 1929. The deed of trust 
provided for a remainder upon the death of 
the settlor’s son “to the person or persons 
who may then be the heirs at law of said 
son, according to the laws of the State of 
New York.” By legislation effective in 
1929, the distinction between “heirs” and 
“next of kin” was abolished. New York 
Decedent Estate Law §47-c was enacted in 
1938, and has the effect of including a sur- 
viving spouse in’ a remainder to “heirs.” 
The remainders became distributable after 
the effective date of §47-c. 


HELD: The membership of the class of 
remaindermen must be determined by the 
law in force at the time of the life bene- 
ficiary’s death, but the law to be applied 
is the law which existed before the effective 
date of §47-c; therefore, the son’s widow 
did not take. The Court considered that the 
language in the instant case did not come 
within the dictum of the Court of Appeals 
in Matter of Waring, 275 N.Y. 6, 18-14, 
that “Had the testator here said merely 
that the remainder should pass according 
to the laws of the State of New York in 
effect at the time of the death of the son,” 
the remainder would pass as_ intestate 
property to a class which would have in- 
cluded the widow. Since the settlor in the 
instant case used the word “heirs,” it could 


not be assumed that he intended that word 
to be enlarged beyond blood relatives, 
though recognizing that rules of inheritance 
might change. 


a | 


Distribution — Heirs of Testator Held 
to Mean Heirs Determined as of the 
Date of His Death 


Massachusetts—Supreme Judicial Court 
Thompson v. Bray, 1948 A. S. 771; May 24, 19438. 


The testator, having given three-quarters 
of his estate in equal shares to three of his 
sons, gave the last quarter in trust for his 
son O for life and after O’s death to his 
widow until her death or remarriage and 
to his issue, with an ultimate gift of the 
principal to his issue living at the death or 
remarriage of his widow. “But in case 
there shall be no issue of said O living at 
the death of his said widow, then the whole 
of said trust estate shall go to my lawful 
heirs,” etc. O died in 1910 without issue, 
and his widow died in 1941 without having 
remarried. The question was whether the 
“heirs” were to be determined as of the 
date of the testator’s death or that of O’s 
widow. 


HELD: Considering the will as a whole, 
the testator meant heirs determined at the 
death of the widow. The court was influ- 
enced by the fact that in another part of 
the will the testator had made special pro- 
vision for a share in fee to go to the widow 
of O if no issue survived them; and also 
by the provision in the trust that O’s 
widow should lose all interest if she re- 
married, so that it would be inconsistent. 
for her to reappear in the picture as an 
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heir of her husband; also by the fact that 
the contrary construction would divert a 
considerable share of the testator’s estate 
away from his issue to collateral heirs of 
O’s widow; also by the fact that O was 
regarded as a spendthrift and the will con- 
tained a spendthrift trust clause as to in- 
come only. 

(NOTE: This decision is an illustration 
of the modern tendency of our court to 
veer away from the common law rule ap- 
plicable to this class of cases and give more 
consideration to what they deem the tes- 
tator’s actual intention to have been. See 
Newhall’s Settlement of Estates, §305, 
n. 12.) 


a 


Distribution — Illegality of Alimony Re- 
lease Provision Does Not Void Re- 
lease of Dower in Same Agreement 

New York—aAppellate Division, First Dept. 


Hoops v. Hoops, New York Law Journal, August 
25, 1943. 


‘By a New York judgment of divorce, ali- 
mony was fixed at $35 per week. Three 
years later, an agreement was made where- 
by divorced husband paid the divorced wife 
$7,500 (advanced to him by his brother) in 


consideration of being released of all claims 
for alimony and in lieu of dower. A stipu- 
lation was entered into simultaneously pur- 
suant to which the divorce judgment was 
amended by eliminating all provisions for 
the payment of alimony. Shortly thereaf- 
ter the divorced husband inherited trust 
income of about $6,000 per annum, and the 
divorced wife, being destitute, brought an 
action to set aside the agreement. 

The trial court declared that the agree- 
ment, including the release of dower, 
should be set aside upon the ground that 
the agreement violated Domestic Relations 
Law §51, and modified the divorce judg- 
ment by awarding alimony at the rate of 
$35 per week from the commencement of 
the action. The divorced husband argued 
that although the parties could not while 
married contract to relieve the husband 
from supporting the wife, they could do 
so after being divorced. 

HELD: Although the divorce judgment 
terminated the relationship of husband and 
wife, the husband’s duty to support the wife 
was in substance continued in the form of 
alimony and the same principle which 
would make unenforceable a contract re- 
lieving the husband from that duty during 
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marriage continues when the marriage is 
dissolved because of his misconduct. How- 
ever, the agreement, to the extent that it 
purported to relieve the husband from that 
duty was ineffective, but not immoral or 
illegal, and therefore the release of dower 
was effective; and the judgment below was 
further modified by providing that alimony 
should be paid only from the date of the 
judgment, not the commencement of the 
action. [This decision is to be compared 
with Matter of Brenner, N.Y.L.J. June 22, 
1943, reported in August, 1943 Trusts and 
Estates, 182, where the attempt to relieve 
the husband from his duty to support was 
held to have destroyed the whole agreement 
including the husband’s waiver of the right 
to claim against the Will.] 


niin iaaniieebannate 


Investments -— Trustees Surcharged 


on Self-Dealing 


New Jersey—Court of Chancery 


Baird v. Peoples Bank & Trust Co. of Westfield, 
139/156; decided August 19, 1943 (not yet report- 
ed). 


Beneficiaries of residuary testamentary 
trust sought to charge trustees for alleged 
improper investments. The investments 
challenged consisted of, first, $100,000 in 
mortgage participation certificates issued 
by the Plainfield Title and Mortgage Guar- 
anty Company, evidencing an interest in a 
series or pool of mortgages. And, second, 
those made in certain guaranteed mortgages 
and certificates of the Bankers Title and 
Mortgage Guaranty Company, which in- 
cluded approximately $15,000 of certificates 
known as Series C. 

With respect to the group of mortgage 
certificates issued against the pool, it was 
contended by the complainants that some of 
the mortgages in the pool exceeded 60 per 
cent of the estimated worth of the real 
estate covered, were not first liens, and that 
no appraisal was made of the real estate, 
all of which, it was argued, was a violation 
of the law. With specific regard to the 
Series C certificates, it appears that no- 
where in the agreement through which 
these certificates were secured was there a 
representation that the mortgages in the 
pool, or those which might be substituted at 
a later date, were to be liens on improved 
real estate not exceeding 60 per cent of the 
value of the same, as is statutorily required. 


HELD: The nature of the mortgage 
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participation certificate business requires 
that an issuing company shall have the 
power to substitute one mortgage for an- 
other. If such issuing company is bound in 
accordance with statutory limitations, it is 
to be expected that certain of the mortgage 
property may deteriorate in value, so as to 
not constitute a proper investment. In 
such an event, the issuing corporation 
should take the mortgage out of the pool 
and substitute a better security. The sta- 
tutory purpose having been accomplished, 
the investment in the $100,000 of certificates 
was a legal one. 

As to the Series C certificates, however, 
the very silence of the agreement in failing 
to limit the purchasing company to only 
those certificates which would meet statu- 
tory requirements placed it in a position 
where it could “dilute the security with 
mortgages on vacant land up to 80 or 90 
percent of the estimated worth of the same.” 
About one-third of the value of the Bankers 
Company capital stock issued was held dur- 
ing the period the mortgages and certifi- 
cates were purchased, by nine of the nine- 
teen directors of the defendant, Peoples 
Bank. Noting further that one-fourth of 
the directors of the Bankers Company were 
also directors of the defendant institution, 
and that the defendant, Thompson, held 
about $15,000 of par value stock of the 
Bankers Company and until May of 1929 
was president of that institution, the rule 
that a trustee must not deal with himself 
must be invoked. And although the rule 
is more difficult as applied to transactions 
between a corporate trustee and an affili- 
ated corporation, or between an individual 
trustee and a company in which he has an 
interest, the same principles apply. Ac- 
cordingly, in light of all of the facts, the 
$15,000 of Series C certificates constitute an 
illegal investment, and the defense cannot 
be sustained. 


a ( ) 


Powers — Appointment — Conflict of 
Laws — Fraud on Powers — Revoca- 
tion of Will by Marriage 


Massachusetts—Supreme Judicial Court 
Pitman v. Pitman, 1943 A.S. 1397; July 27, 1943. 


Under the will of his mother B had the 
income for life of two separate trusts un- 
der article 12 of the will and article 1 of 
the codicil, respectively, with a testamen- 
tary power of appointment as to each trust 
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among his issue. In default of appoint- 
ment the trust funds were to go to his chil- 
dren and issue of deceased children, pay- 
able if and when they reached 21. 


B had a son by his first wife, two daugh- 
ters by his second, and no issue by the 
third. In connection with divorce proceed- 
ings by his second wife he assigned to her 
all his interest in the trust under article 1, 
up to $25,000, and agreed that if she did 
not get any of it (which she did not) he 
would exercise his power of appointment 
in favor of the two dauvhters up to that 
amount. In 1940 he made a will in which 
he recited the foregoing, and appointed the 
fund under article 1 up to $25,000 to the 
daughters. The other power was not speci- 
fically mentioned, but the residuary clause 
gave his own property and property over 
which he had a power of appointment to 
his three children equally. 


B married his third wife in 1941 and died © 
in 1942, a resident of Connecticut. Under © 
Connecticut law marriage operates to re- 
voke a will, without any qualifications, and 
accordingly the Connecticut probate court 
disallowed the will as having been revoked 
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by the subsequent marriage. The will was 
then offered in Norfolk County, where B’s 
mother’s will was probated, and allowed 
so far as it was in execution of the powers, 
but not as disposing of B’s own property. 
This decree was appealed from. 

HELD: First, the validity of the exer- 
cise of the power depends on the law of 
Massachusetts where the power was cre- 
ated, rather than on the law of the domicil. 
Hence a will valid here would exercise the 
power, even though not valid in Connecticut. 

Second, under our law (G.L. 191 § 9) 
marriage does not revoke a will so far as it 
exercises a power unless the property would 
in default of appointment pass to the 
donee’s legal heirs. In this case the donee’s 
legal heirs under the law of Connecticut 
would include his wife as to one-third, 
while under B’s mother’s will the property 
in default of appointment would only go 
to the issue, and then only if they reached 
21. Hence under Massachusetts law the 
marriage would not revoke the will as to 
the power of appointment, and the Norfolk 
probate court had jurisdiction to admit the 
will to probate for that limited purpose. 

Third, as to the power of appointment un- 
der article 12, which was not specifically 
mentioned in the will, it was properly exer- 
cised by the residuary clause, since the 
testator stated that he intended to dispose 
of property over which he had a power of 
appointment. (NOTE:—the court inti- 
mated that the rule that a general residu- 
ary clause operates as the exercise of a 
power would apply to special as well as 
general powers, but preferred to rest its 
decision on the definite intention as shown 
by the will. See Stone v. Forbes, 89 Mass. 
163). 

Fourth, the appointment of $25,000 to 
the daughters under the power in article 1 
was void as a fraud on the power. The 
attempt to assign part of the trust fund 
to the divorced wife and the agreement to 
appoint to the daughters were void. B had 
no right as donee to fetter his free judg- 
ment and discretion. It is fraudulent for 
the donee to exercise the power for his own 
pecuniary gain, as in this case to avoid pay- 
ing alimony. He could not tie up his wife’s 
alimony with a power to appoint to his 
children. 

Accordingly there was no valid exercise 
of the power under article 1, but there was 
as to the power under article 12. 

(NOTE :—tthe opinion in this case is a 
valuable contribution to the Massachusetts 
law on powers of appointment.) 
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Powers — Successor Fiduciary — Suc- 
cession of Trustees in Case of Merger 
of Designated Corporation with An- 
other 


California—District Court of Appeal 


Mutual Building and Loan Association v. Wiborg, 
139 P. 2d 73 (June 24, 1943). 


A trust deed appointed Title Guarantee 
and Trust Company Trustee. That com- 
pany merged with Title Insurance and 
Trust Company. 


HELD: Under Sec. 31 (b) of the Cali- 
fornia Bank Act, the latter corporation 
succeeded by operation of law to the trus- 
teeship, and therefore no vacancy existed 
in the trusteeship. A provision in the trust 
deed that the trustor and the beneficiary 
might join in substituting trustees was in- 
applicable where only the trustor (debtor) 
was willing, and the beneficiary (creditor) 
refused, to join in appointing a new trustee. 


a, 
Taxation — Estate & Inheritance — 


Right of Commonwealth to Intervene 
in Proration Proceeding 


Pennsylvania—Supreme Court 
Mellon Estate, 347 Pa. 520, June 30, 1943. 


Under proceedings taken under the Act 
of July 2, 1937, P.L. 2762, to prerate the 
Federal estate tax as between those taking 
under the will of Richard B. Mellon and 
the recipients of certain gifts inter vivos, 
there was charged against the estate of 
Mr. Mellon’s wife, who survived him and 


died about five years later, more than 
$10,000,000. On the Commonwealth’s theory, 
because of its right to inheritance tax from 
the wife’s estate, that it was a party in in- 
terest and should have been joined in the 
proceedings, an application was made on 
its behalf to open the said proceedings so 
that it might intervene and be heard. 

The court below dismissed its petition, but 
in doing so actually reviewed the proration 
proceeding and affirmed its prior decree. 


HELD: Affirmed. Mr. Justice Stearne 
said in part: 

“It (the Commonwealth) asserts that 
it was a necessary party to the prora- 
tion proceedings by virtue of its inter- 
est in the Estate of Jennie King Mellon 
for inheritance taxes which might have 
been collected had the estate proved sol- 
vent. Its contention that it had a 
‘vested interest’ in the estate is based 
upon a fundamental misconception of 
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the incidence of the transfer inheritance 
tax ... the only property of a decedent 
subject to this tax is that portion of his 
net clear estate which passes to the dis- 
tributees under his will or under the 
intestate laws. The tax is upon the 
transfer of property ... not upon the 
estate itself. The Commonwealth, there- 
fore, having assessed no inheritance tax 
against the Jennie King Mellon estate, 
had no such interest as to make it a 
necessary party to every action brought 
against the estate. The Act of 1937, 
establishing the procedure for proration, 
certainly contains no requirement that 
the Commonwealth be joined. 


“The Commonwealth contends, how- 
ever, that, regardless of its status as a 
necessary party, it was entitled to inter- 
vene in these proceedings by the Act of 
July 7, 1919, P.L. 731, 12 PS Sec. 145, 
which provides as follows: 


“That in all cases at law or in equity, in any 
court or before any officer, board, commission, or 
other body having jurisdiction of the matter, in 
which the Commonwealth or any officer thereof 
may be a party, or in which the Commonwealth 
may have any interest, the Commonwealth shall 
have the right to intervene, and to appear, plead, 
prosecute, defend, or appeal, as other parties liti- 
gant; but in no case shall be required to give 
any bond or other security for costs or for any 
other purpose whatever.”’ 


“We do not accept the contention that 
this statute was designed to permit the 
Commonwealth to intervene at pleasure 
in any suit between third parties in 
which it claims an interest regardless 
of how remote, incidental or indirect 
such interest may be. . . . Here the Com- 
monwealth bases its claim upon the fact 
that if the proration decree is permitted 
to stand, the estate cf Jennie King Mel- 
lon will be insolvent, and hence the Com- 
monwealth will be deprived of what in- 
heritance tax it might otherwise have re- 
ceived. Such reasoning would justify 
intervention by the Commonwealth in 
any suit brought by a creditor against 
an estate and, if carried to its extreme, 
might confer the right upon the Com- 
monwealth to intervene in suits between 
living persons upon the possibility that 
the estate of one or the other might be 
diminished, with a consequent putative 
loss to the Commonwealth in inheritance 
taxes upon his death. 

“We need not, however, decide the 
merits of the Commonwealth’s claim of 
interest, because its petition to intervene 
is clearly barred by laches. The Act of 
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1919, supra, contemplates intervention 
in pending suits; it does not authorize 
the Commonwealth to intervene at any 
time for the purpose of destroying judi- 
cial determinations long since don- 
cluded .. .” 

=O 


Wills — Construction — Provision Dis- 
inheriting Children of Son's First Wife 
Not Against Public Policy 

New Jersey—Court of Chancery 

Sisson v. Tenafly Trust Co., 188 N. J. Eq. 497 

(Decided July 22, 1943). 

Decedent left a trust fund of $1,000,000, 
one-fourth of which was to provide a life 
interest for each of his four children, in- 
cluding his son Elias. In the event of the 
death of any of the three children other 
than Elias, that part of the corpus which 
provided an income for such deceased child 
was to be distributed among the remain- 
ing children or their issue. In the case of | 
Elias, the will provided: “the issue of my 
son, Elias, by his present wife, shall not 
be entitled to receive any portion of the 
share of any deceased child under this de- 
vise.” Elias died intestate in 1910, with- 
out having divorced the wife referred to 
in the will, leaving him two sons surviving. 
One son died without issue in 1924; the 
other died in 1941 leaving three children. 

In challenging the language of decedent’s 
will, the complainants contended that the 
clause as set forth was void as a matter 
of public policy. They argued that the 
purport of the testator’s ‘direction was 
such as to encourage Elias to divorce his 
wife, remarry and have children, so that 
they might be able to inherit under his 
father’s will. 

HELD: The position taken by the com- 
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plainants is untenable. Although it is 
established that a testamentary condition 
intending to induce a separation of a hus- 
band and wife is void as being against pub- 
lié policy, this rule does not apply here. 
The court said in part: 


. testator, if he so desired, had a right to 
disinherit his son Elias, entirely or leave him... 
as little of his estate as he desired. It is equally 
clear that testator had a right to disinherit com- 
pletely the children of his son by his wife Adelia, 
or to leave them .. . as little of his estate as he 
desired. He had a right to do this even though 
such partial or complete disinheritance was based 
upon disapproval or even hatred of his son’s 
eg 


a OO 
Common Trust Fund and 
Tax Legislation 


Additional legislation not previously re- 
ported in Trusts and Estates (see August, 
page 178 and prior issues) includes the fol- 
lowing new laws: 


Alabama 


H.B. 60: authorizing establishment of 
common trust funds; participations by in- 
dividual trusts are limited to $25,000, and 
investment in mortgages must not exceed 
25% of total value of common fund. 

H.B. 70: providing procedure for sub- 
stitution for fiduciaries in war service. 

H.B. 148: allowing consent settlement of 
estates without notice in certain cases. 

H.B. 364: exempting from state income 
tax expenses incurred in production or col- 
lection of income or in management or con- 
servation of property held for production of 
income. 

H.B. 634: repealing provision allowing 
non-resident taxpayers a credit on state in- 
come tax for income taxes paid to other 
states. 

S.B. 103: 
trustees to invest in life, 
annuity contracts. 

S.B. 173: providing that death of prin- 
cipal in military service shall not abrogate 
power of attorney in absence of actual 
notice of death. 

S.B. 174: adopting Uniform Fiduciaries 
Act. 


empowering guardians and 
endowment or 


Massachusetts 


Ch. 519: providing for apportionment 
of Federal and State estate taxes among 
persons interested in estate. 

Ch. 428: setting up procedure for com- 
promise or arbitration of death tax cases 
where domicile. of decedent is in dispute. 
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MODERNIZATION OF TRUST LAW 
(Continued from page 303) 


facilities for the study and review of in- 
vestments by qualified officers and duly 
constituted committees. The whole ma- 
chinery of State (and in many cases Fed- 
eral) examination can see to this. Capi- 
tal funds, sometimes including special 
deposits with State officials, stand surety 
for prudent management. 

5. Irrevocable trusts. Let the donor, 
rather than the law, grant indestruct- 
ibility. As mentioned in our introduc- 
tory paragraphs, three States have 
adopted this modification of the common 
law, applying the common sense principle 
that if a trustor seeks certain important 
advantages in making a trust irrevocable 
he should take the pains to say so, where- 
as contrari-wise if he is ignorant of the 
consequences of irrevocability, words de- 
creeing it should not be put in his mouth 
by legal implication.!9 Too often have 
expense and hardship resulted from final- 
ity attributed, not to expressed intent 
but to unawareness. 


Who will take up the cry? 


19. Cf. MacNeill, ‘‘Equity Considerations in Trust 
Codes,”’ 66 Trust Companies 561, at 564. 
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JUDGE ALVIN  V. 
(D. C.) Law Book Co. 
terms). 


Washington 
$18 ($19.85 on 


These eight attractively bound volumes 
contain outstanding examples of courtroom 
eloquence by eminent attorneys in famous 
trials. Judge Sellers, who unearthed these 
masterpieces over the period of a quarter 
century, presents a collection of stimulating 
and entertaining speeches unmatched in 
legal literature. Among the noted litiga- 
tions represented are the Russell Will case, 
the impeachment trial of Andrew Johnson, 
the trial of “Fatty” Arbuckle, the Thaw- 
White murder trial, and the trial of Jesus. 
There are numerous illustrations, one of 
the most interesting of which is a fac- 
simile of Shakespeare’s Will. 

In this busy world of ours, these ac- 
counts nevertheless command a few mo- 
ments for relaxation, and inspiration. Judge 
Sellers’ work earns a place in the library 
of learned literature. 
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